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DEFINITION  AND  NATURE  OF  PBOOKDUSB 


KOCEDURE  is  that  part  of  law  which  comprises  a  series  of 


rules  and  regulations,  by  means  of  which  the  rights  guar- 
anteed by  80cid;y  to  its  mezabers  axe  reassured  by  the  indiTiduflls, 
or  the  wrongs  committed  by  them  pttnished.  In  tiie  first  case,  tiie 
procedure  is  civil;  in  the  second,  criminal.  In  both  cases  it  im- 
plies a  controversy.  In  the  former,  the  contending  parties  are 
indi?idnals^  while  the  state,  or  the  moral  and  leUgioiiB  power 
expressed  in  the  judge,  is  called  in  as  an  arbitrate  and  exponent 
of  the  right  in  question.  In  the  latter,  the  state  itself,  or  religion 
as  the  case  may  be,^  and  the  individual  axe  the  parties  in  the 
oontroTersy.  The  ^d  attained  in  both  cases  is  foimati<»i  and 
expression  of  the  judgment  or  a  verdict  by  the  supreme  authority, 
which  shall  reassert  the  principle  of  a  right  presumed  to  be  already 
in  existence.^ 

The  boundary  line  separating  tibese  two  kinds  of  prooednie  is 
very  vagae  and  variable  at  different  times  and  wifli  different 

nations.  It  depends  primarily  on  the  nature  of  the  material 
or  substantive  law  of  that  period  and  nation.  It  is  the 
point  of  view  of  tiiie  people  that  takes  cognizance  and  recog- 
nizes any  violation  as  a  dvil  or  as  a  criminal  action.  This 
point  of  view  is  in  a  fluctuating  state  and  subjected  to  the 
moral  and  social  conception  of  tiie  nation  and  the  generation. 
What  is  a  criminal  action  at  one  place  and  at  one  time  might 
have  been  a  civil  at  a  different  time  and  place.  The  reversed 
places  that  theft  and  adultery  hold  in  ancient  and  in  modem  law 

*  Written  for  the  Alunmi  Association  Prize  in  1912-1913. 
*Cf.  infra. 

*Cf.  Greenidg^  Legal  Proeeedinga  in  Cicero's  TSm^ 
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will  furnish  a  striking  example.  Theft  in  republican  Borne,'  as 
well  as  in  Mosaic  and  Talmudic  Law,  was  considered  a  civil  case, 
Bobgeefc  to  oompenstttion,  while  the  modem  legal  view  is  well 
known.  Adnlteiy,  on  the  otiier  hand,  was  in  the  above-mentioited 
systems  a  criminal  offence,  while  in  our  law  it  is  only  a  canse  for 
action.  To  define,  therefore,  a  criminal  action  as  a  case  wherein 
the  state  appeare  as  a  plaintifE  as  the  nsnaX  codes  give  it*  would 
be  simply  begging  the  qnestion  and  ntterly  inapplicable  to  anci^ 
law,  especially  to  the  Jewish.^ 

However,  whatever  the  differences  between  these  two  kinds  of 
prooednre  may  be,  there  is  perfect  agreement  as  to  the  sphere  of 
their  action.  Procednre  by  its  definition  limits  itself  to  the  way 
and  means  by  which  a  legal  battle  is  conducted,  and  as  such  all  laws 
pertaining  to  that  end,  as  those  concerning  the  courts,  evidence, 
form  of  trial,  as  wdl  as  manner  of  ^cecntion  of  the  judgment  or 
verdict,  comprise  its  proper  field. 

We  generally  speak  of  two  divisions  of  procedure,  civil  and 
CTiT»iTiftl-  In  reality,  criminal  in  regard  to  J ewish  law  is  to  be  sub- 
divided into  capital  and  punitive,  Omhe  Haguff,  or  such  minor  of- 
fences the  punishment  of  which  is  flagellation.  T3ds  division  of  pro- 
cedure holds  a  kind  of  intermediary  position.  It  participates  in  both 
dvil  and  capital,  but  by  the  nature  of  violation  as  well  as  by  the 
greatest  part  of  its  procednre  it  belongs  to  criminal  offences.^  It 
is  best  to  subsume  it  nnder  that  name  and  note  the  exceptions 
under  that  particidar  topic. 

JEWISH  CONCEPTION  OF  OIVIL  AND  CBXMINAL  LA.W 

The  basic  principle  of  Jewish  law  is  that  any  violation  against 
the  commandments  or  precepts  of  God  as  expressed  in  the  Scrip- 
tures is  a  punishable  act.  It  is  a  very  wide  one  and  covers  an 
extensive  area  of  all  phases  of  human  life.  In  it,  the  notion  of 
crime  is  not  distinguished  from  that  of  sin.  Judaism,  as  a  religion 
of  perfect  justice  and  righteonsness  wbmm  the  individual  hoWs 
the  highest  place  possible/  has  of  necessity  placed  the  hi^^iest 

» L.  C,  p.  9. 

*New  York  Sti^,  Code  of  Criminal  Procedure. 

» Of.  infra. 

•Cf.  for  instanoe  the  saying:  San.  37a:  Preserving  one  life  in  Israel  is 
fhe  SMM  as  preMrvfaig  the  whole  world. 
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valne  npon  the  individnal's  inviolable  claims  to  life,  health  and 

safety;  but  the  religious  notion  still  forms  the  snbstratnm.  It 
is  not  only  the  injured  individual  tixat  suffers,  or  the  state  in  the 
person  of  the  injured  in  case  of  a  enniinal  act»  as  the  modem 
theory  of  criminal  law  forms  it,  hut  God  as  wdL  In  eriminal 

cases,  God  or  religion  takes  the  place  of  the  modem  society  or 
state.'' 

This  principle  being  the  basis  for  the  Jewish  body  of  kw,  the 
Jewish  conception  of  civil  and  criminal  law  presents  a  nnmber  of  pe- 
culiarities: (a)  as  to  scope;  (b)  as  to  division;  (c)  as  to  procedure; 
and  finally  the  entire  absence  of  a  certain  class  of  laws  relating  to 
the  government  and  its  citiasena.  The  aeope  of  Jewish  law  embracei 
a  great  nnmber  of  laws  wMch  are  entirely  ezdnded  from  tiie 
great  modem  systems,  namely  religious  offences.  Not  only  social 
ethical  transgressions  such  as  those  relating  to  immoraltiy,  but  a 
great  nnmber  of  a  pnrely  rdic^oos  dumetw,  were  leeoffodasd  as 
crimes  pnnishable  by  death. 

The  division  between  civil  and  criminal,  therefore,  is  a  very 
difficult  matter.  The  Eoman  division  into  jus  privatum  and  jus 
publicum^  as  well  as  the  modem  dtstim^n  between  these  classes 
of  law  rating  on  the  effect  of  tiie  act,  wheth^  affecting  tiie  prop- 
erty of  the  injured  or  the  personality  and  character  of  the  plain- 
tiff,  does  not  apply  to  Jewish  law.  Assault  and  battery,  which 
was  considered  in  Boman  as  well  as  in  modran  law  a  criminal  action^ 
is  from  the  Jewish  point  of  view  a  dvil  action  only;  and  any  more 
instances,  perjury,  not  Shebuath  bittui,  but  an  oath  taken  at  court, 
which  is  criminal  under  present-day  law,  is  entirely  unpunishable 
in  Jewish  law,  and  has  only  an  e£kct  of  disqualifying  tibe  ofEsider 
frcmi  being  admilted  to  testify.*  The  cmly  dassification  possible 
is  on  the  basis  of  the  objective  principle  of  punishment.  It  de- 
pends whether  the  outcome  of  a  certain  legal  action  should  be  the 
granting  of  a  sum  of  moi^  to  the  plaintiff,  eith^  as  a  restitntiiHt 
or  fine,  or  bodily  punishment  for  the  defendant,  dther  capitel  or 
flagellation.  We  have,  therefore,  three  classes  of  offences,  (1) 
civil,  the  object  of  contention  being  money  or  right  valued  as 
monegr;  (2)  capital  offences,  criminal  and  religi0ns»  pooisbabLe 


^  Cf .  infra. 

'  Cf.  infra,  ch.  4A.  Philo's  assertion  aa  well  M  Sanhedrin*  27a. 
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by  death;  (3)  religious  offences,  criminal  and  reUgions,  pomsli- 

able  by  flagellation. 

The  religious  conception  of  law  has  left  remarkable  effects  on 
the  i^oceduzey  eq)eGially  on  evidence.  Certain  restrictions  as  re- 
gards the  quaKfication  of  witnesses  and  more  details^^  are  based 
wholly  on  religions  grounds.  It  is  still  more  manifest  in  capital 
procedure.  The  prosecutor  or  accuser  in  criminal  cases  in  our 
modem  sjvtems  is  1^  state  thioo^  its  representatives.  Iji  Jewish 
law,  the  duty  of  accusing  lay  upon  every  dtizen  vdio  witnessed 
the  crime.**  In  civil  cases,  where,  in  spite  of  the  religious  back- 
ground, the  offence  was  of  a  private  nature,  the  party  injured 
started  the  triaL  In  eriaiinal  cases,  religion,  acting  through  every 
member  of  the  faitii,  assumed  the  rdle.** 

The  entire  machinery  of  law  having  been  placed  in  the  hands 
of  the  learned,  or  the  priests  who  for  a  long  time  were  identical 
with  that  class,  and  religion  asggming  the  place  of  the  state  in 
ancient  Jewry,  it  is  no  wonder  that  i&e  class  of  laws  called  in 
Koman  law  Prsedulic  or  treason  laws  were  of  little  importance. 
The  king  had  little  judicial  power.  He  was  rather  in  the  capacity  of 
executiTe  than  of  judge.  The  laws  were  landing  for  him  as  for 
any  other  sob jeet  It  is  understood  that  he  was  allowed  a  certein 
latitude  of  action,  as  levying  tribute  and  other  things  necessary 
for  the  welfare  of  the  commonwealth,^^  and  that  he  had  the  right 
to  command  and  kill  the  disobedient;^^  but  all  these  were  merely 
loofced  upon  as  momentary  things  and  were  not  considered  a  part 
of  law.  The  king  was  not  considered  as  in  ancient  Rome  or  in 
Mediaeval  Europe,  as  the  source  of  law.  On  the  contrary,  the  later 
Talnmdic  authorities  state  that  if  the  king's  commandment  con- 
flicts with  a  certain  legal  or  religions  law,  it  is  null  and  void.^^  It 
is  possible  that  this  is  a  later  view,  but  from  the  fact  that  very 
little  relating  to  state  laws  has  been  preserved,  we  can  infer  that 
such  laws  were  ccmflidered  as  temporary.  That  th^  were  sndi 


•Cf.  infra,  ch.  4. 

^«  Maim.  San.  XIII.    1  T.,  B.  San.  40. 

"For  details  cf,  infra  ch,  3;  a  similar  principle  prevailed  in  the  Homan 
law  on  the  basis  of  tJie  duty  of  the  citizen  to  the  state. — Gneedieh. 
« Maim.  Melochim  IV.  1  San.  20b,  Tosephta  San.  4. 
"Maim.  ibid.  Ill,  8  San.  49a. 
'^Maim.  ibid.  9,  San.  49. 
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laws,  we  have  an  open  statement  in  the  Bible.^®  King  Johosaphat, 
convoking  the  supreme  court,  tells  them  that  he  attaches  to  the 
court  a  representative  of  the  king's  afiaiis.  That  Lese  Majesty 
was  punidiable  by  death  in  andant  Jewidi  polity,  is  evidrnt  from 
the  story  of  Ahab  and  Naboth."  The  king  had  also  additional 
jurisdiction  over  those  that  law  could  not  reach.*^  But  all  these 
fragmentary  evidences  will  not  prove  the  king  to  occupy  a  legal 
po(E^;ion  as  he  did  in  othor  qrstems.  Tike  fact  naau^m,  that 
crimes  of  treason  and  kindred  political  crimes  do  not  form  an 
integral  part  of  the  Jewish  law- 

THB  DETKLOPICSNT  OF  CIVIL  JJlW 

The  development  of  Jewish  civil  law  presets  a  rmiarkable 

contrast  to  that  of  criminal  law.  While  the  latter  retained  aU 
through  its  course  of  existence  its  Mosaic  character,  the  former 
was  practically  a  Talnmdic  edifice  leaied  on  Mosaic  princi^es. 
The  Bible  contains  comparatively  very  few  civil  laws,  and  evm 
those  mentioned  are  not  stated  explicitly  but  casually.  Even  such 
important  parts  of  civil  law  as  modes  of  acquirement  and  trans- 
ferring property  are  not  definitely  stated  in  Mosaic  law.  Con* 
tracts  and  obligations  are  hardly  tonched  npon.  The  only  laws 
sufficiently  expounded  are  those  of  damages  and  guardians.  It  is 
evident  that  the  civil  laws  mentioned  in  the  Pentateuch  were 
adjusted  to  an  agrieiiltiu»l  craminnity,  living  in  the  small  cirde 
of  its  family  possessions^  withont  possesdng  mndi  ccnnmeroe  or 
industry. 

As  soon  as  the  family  drcles  were  broken,  and  intercourse  and 
commerce  spread,  tiie  few  prescribed  laws  proved  insuffici^t 

and  a  system  of  ci\dl  laws  had  to  be  constructed.  It  is,  therefore, 
possible  that  under  these  conditions^  Jewish  civil  law  was  partly  in- 
fluenced by  the  systems  €i  mrare  commexdal  nations  witih  iHbom 
they  came  into  contact.  Especially  the  Babylonians  mi^t  have 
exerted  a  considerable  influence  upon  a  part  of  civil  law.  The 
earliest  mention  of  a  bill  of  sale  as  an  instrument  of  trans* 


»Chron.  ii,  17,  11. 

« Kings,  i,  21,  13. 

"Maim.  ibid.  10.  Jer.  Saohedrin.   Cf.  infra  clu  6 
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fening  property  is  in  Jeremiah.^*    The  Talmud  quotes  this 

passage  as  the  legal  source  for  the  bill  of  Bdle—shta'r—M 
an  instrument  of  acquisition.^**  During  the  second  temple,  ci?il 
law  kept  on  devebping  aiooordaig  to  the  lif oondifcioiiB,  nsagoi^ 
and  rules  of  conduct  of  the  age,  adapting  and  modifying  usages  of 
ottier  legal  systems,  most  likely  Eoman. 

There  is,  however,  another  important  factor  in  the  development 
of  Jewi&h  civil  law.  While  criminal  and  capital  laws  are  dosely 
oonnecied  wilii  ibe  existence  of  an  independent  state,  civil  laws 
OTjoy  a  certain  independence  of  political  conditions;  an  autonomy 
is  an  ample  field  for  the  growth  of  civil  laws.  And  as  the  Jews 
oontinned  to  enjoy  their  antcmomy  for  a  long  time  in  Palestine^ 
and  especially  in  Babylonia,  their  civil  system  continued  to  develop, 
after  the  destruction  of  the  state,  with  still  more  vigor.  In  fact, 
it  reached  its  culmination  in  Babylonia.  Of  course,  it  always  poe- 
sesses  a  local  coloring,  but  on  the  whole  it  has  worked  out  its  own 
principles  and  character.  Procedure  shared  of  course  in  that  de- 
velopment and  was  subjected  to  its  influences, 

CHAPTEB  I 

OODiaS  AliD  THME  OBGAKIZATION 

The  question  of  conrt  organization  in  ancient  Jewry  is  a  very 
diflOkmlt  <me.  The  Tshnndic  records,  though  the  most  authentic, 
contain,  nevertheless,  a  great  deal  of  pure  theory  and  legal  specu- 
lation. Many  points  are  rather  de  jure  than  de  facto.  On  the 
a&er  hand,  the  <mly  historic  documents  oontemporaneons  wiUi  ISie 
time  <rf  the  existence  of  Jewish  courts,  that  of  Josephus  and  occa- 
sional remarks  in  the  Evangelical  writings  are  very  unreliable. 
The  latter,  in  particular,  cannot  be  relied  upon,  because  flwy  were 
not  written  till  the  time  of  the  destruction  of  tibe  temple,  and  their 
aa&ors  were  foreigners.  .  All  these  apply  principally  to  criminal 
law,  for  civil  law  is  almost  entirely  a  production  of  Talmudic 
Judaism.  With  careful  consideiation  the  court  system  can  be 
described. 

There  were  courts  of  justice  in  every  dty.   Thus,  we  have  the 


»  Jer.  32. 
"^KidduslunEea. 
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Biblical  precept  ^^Thou  shalt  place  judges  and  court  oflBcers  in  all 
thy  cities."^®  Josephus  also  tells  us  that  there  was  a  court  in  every 
dty.^^  These  eomts  woe  only  <avil  eonrts.  Bnt  in  cities,  the 
population  of  which  was  larger  than  two  hundred  and  tiurty,  there 
was  also  a  criminal  court.^* 

The  composition  of  the  courts  varied  with  their  functions. 
There  were  Ihree  judges  for  dvil  cases  and  flageUation,  and  twenty- 
three  for  capital  pnnishmeni**  This  is  tiie  Talmudic  tradition. 
In  Josephus,  however,  we  find  no  mention  of  such  arrangements. 
All  through  his  book  he  tells  us  of  seven  judges  established  in 
eadi  city'^  to  prenomftoe  jnstioe,  without  mentioiiing  the  p^rtmilir 
jurisdiction  of  these  courts.  attitude  of  Josephus  caused 

a  great  deal  of  perplexity.  The  Christian  scholars  such  as  Schttrer,** 
whose  attitude  towards  the  Babbis  is  of  a  dubious  nature^  are  of 
comrse  indioed  to  aoo^  the  view  of  Joseiribros  against  tiie  TM^Wha^ 
and  say  tiiat  whatever  tiie  Babbis  theorized,  in  practice  there 
were  only  seven  judges.^®  Weyl*^  advances  a  similar  hypothesis. 
It  is  not,  however,  certain  what  Josephus  understands  the  jnria- 
diction  of  these  serai  to  be,  whetiicr  only  dvil,  or  criminal  as  wdL 
Those  that  maintain  that  according  to  Josephus  capital  punish- 
ment was  relegated  only  to  the  Sanhedrin  of  seventy-one  in  Jeru- 
salem, lack  sufficient  evidence  for  this.  The  passage  in  Josqdusi 
Antiq.  XIV,  93,  '^or  Herod  has  transgressed  onr  law  which  has 
forbidden  to  slay  any  man,  even  though  he  was  a  wicked  man, 
unless  he  had  been  first  condemned  by  the  Sanhedrin/^  does  not 
prove  the  point  conduaiTely,  for  the  name  Sanhedrin  i^^ed  also 


**Deuter.  xvi,  18. 

»Ant.  IV.  8.    14  Bell.  11,  20,  5. 

**San.  2  Tosephta,  San.  3,  9.  I  have  taken  the  view  of  R.  Nehemiah, 
as  it  seems  to  be  the  most  ancient  one,  being  found  in  both  Mishna  and 
Tosephta;  in  addition,  the  reason  given  for  this  view  is  a  valid  one  and 
goes  back  to  ancient  Biblical  organization,  while  the  reason  given  in  the 
Talmud,  San.  17,  for  the  view  of  one  hundred  and  twenty  is  purely  mysticaL 
The  view  of  R.  Yehuda  in  Tosephta  would  not  sgreB  with  eitbeor  of  tbmm^ 
the  Mishnaic  view  would  therefore  be  a  singular  one. 

"  Mishna  San.  1,  1.  Tosephta  San.  1,  h 

»*Ant.  VI.  8,  14.   BelL  II,  80,  & 

>  Schfirar  11, 1. 149-196. 

*^  Wi^V  ]M»  SMmMt  M  JbnffcH,  p.  14. 
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to  ilie  court  of  twenty-three^  wMeh  is  called  in  Talmud,  Sanhedrin 
Ktano^  lesser  Sanhedrin,  It  is  also  evident  from  Matthew  x,  17, 
where  he  speaks  of  Sanhedrins  in  the  plural.  The  case  of  Herod 
and  the  ixisl  of  Jesus  would  not  prove  anything;  these  cases  had 
to  be  tried  by  the  highest  court  for  otiier  reasons.  Of  little  im- 
portance also  is  the  passage  in  Bell.  11,  30,  5,  where  Josephus, 
after  becoming  the  governor  of  Galilee,  ordered  that  all  matters 
of  life  and  death  should  be  brought  before  him  and  the  seventy 
elders.  This  act  mi^t  have  been  prompted  by  martial  law.  On 
the  other  hand,  those  like  Grotius  and  Selden  who  believe  that 
these  courts  were  also  criminal  tribunals  and  try  to  reconcile  the 
Ti0W  of  Josephus  with  tl^  Halacha  by  assuming  that  there  were 
seven  judges  and  fourte^  court  officers^  two  to  each  judge,*®  as 
mentioned  by  Josephus,  making  together  tw(?nty-one,  and  a  presi- 
dent and  vice-president,  thus  bringing  the  total  up  to  twenty-three, 
are  not  m  terra  firma  but  in  the  realm  of  €<mje(iure.  The  idea 
tiiat  a  court  should  be  composed  of  seven  judges  and  fourteen 
court  officers  sounds  hardly  credible.  The  words  of  Josephus, 
"Let  every  judge  have  allotted  to  him  two  officers,"  are  very 
strange,  unless  we  should  assume  that  each  judge  had  a  spedal 
district  and  sole  judge  in  that  section  with  a  special  court. 
But  we  have  no  basis  for  this  assumption.  The  matter,  however, 
can  be  explained  in  an  entirely  different  light.  Josephus,  de- 
serifaing  his  own  tune,  when  Judea  was  already  under  the  rule  of 
the  Bomons,  had  no  necessity  of  mentioning  the  tribunals  of 
twenty-three,  for  most  probably  capital  cases  outside  of  Jerusalem 
were  no  longer  under  the  jurisdiction  of  the  Jews.^®  If  there  was 
any  jurisdiction  in  capital  cases  in  ihe  hands  of  Jews,  as  we  find  in 
the  case  of  James*^  and  Stephen'^  it  was  only  rrtained  by  the 
supreme  Sanhedrin  in  Jerusalem  with  the  sanction  of  the  pro- 
curator. On  the  other  hand,  civil  cases  were  the  usual  order  of 
Hie  courts  in  every  provincial  town,  and  it  is  reasonable  that 
Josephus  should  sp^  only  of  these.  As  for  the  question  of  seven^ 
there  is  hardly  any  contradiction  to  the  Halacha.   The  Halacha 


"Ant.  IV.  8,  14. 

»Cf.  Sabbath  15a,  Abo.  Z.  8b. 

»Ant.  XX.  9,  1. 

«Acts  vii,  7,  57,  58. 
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speaks  of  three  as  the  necessary  number  for  pronouncings  jti^g- 
ment  in  civil  cases,  but  it  do^  not  follow  that  this  was  also  the 
number  of  judges  in  an  entire  city.  In  ancient  Jewry,  the 
departments  of  justice  and  administantion  w^  separated;  the 
judges  were  also  the  administrators  of  the  town,  and  this  double 
duty  was  carried  out  by  the  elders,  who  were  the  council  of  alder- 
men as  wdl  as  the  mesobeia  of  the  court^^^  and  as  such  the  number 
seven  will  be  a  v^  suitable  one.  It  does  not  follow,  thou^  lhat 
they  were  all  required  to  sit  in  judgment  at  the  same  time ;  three 
might  have  held  court  on  one  day,  while  the  rest  attended  to 
other  duties.  It  is  probable  that  in  some  cases  of  exceptional 
diaracter  the  whole  coundl  participated,  as  we  find  a  trace  of  it 
in  the  Halacha,  in  regard  to  the  adding  of  another  month  to  the 
year,  Ihhnr,  and  determining  the  first  of  the  month/^  that  one  man, 
Simon  ben  Gamaliel,  insists  on  having  seven  to  decide  it.^^  An* 
other  trace  of  a  different  arrangement  in  civil  cases  might  be 
noticed  in  the  dissenting  opinion  of  B.  Meir,  who  says  that  civil 
cases  should  be  tried  in  a  court  of  five.^'  From  all  this  it  is  seen 
that  the  tradition  of  the  Halacha  as  regards  the  composition  of 
civil  and  criminal  tribunals  is  correct  and  by  no  means  ecmtrar 
dieted  by  contemporary  evidence. 

Over  and  above  these  tribunals  there  was  the  supreme  court  in 
Jerusalem,  of  seventy-one  members,  including  a  president  and  vice- 
president.*^  Its  jurisdiction  was  a  very  wide  one  covering  an  ex- 
tensive field  of  religious  as  well  as  purely  legal  cases.  As  regards 
the  legal,  it  had  original  jurisdiction  only  in  a  few  cases.  The 
high  priest,  false  prophet,  large  bodies  of  people  accused  en  masse 
as  a  tribe  or  a  whole  city  were  tried  only  in  the  sujureme  court 
It  was  also  in  diarge  of  the  appointeient  of  the  lesser  tribunals, 
criminal  as  well  as  civil.^^  Its  chief  function,  however,  was  that 
of  an  appellate  and  interpreting  court.^^ 


**  For  the  elders  as  judges^  see  Dent,  xix,  12;  xxi,  2. 
^Saa.  Ifishns  1,  1;  also  San.  1(H>. 

**It  undoubtedly  goes  back  to  an  old  institution,  the  reason  assigned 
to  it  in  the  Talmud  is  entirely  arbitrary,  and  agadic;  cf.  also  San.  11a. 
Tosephta  San.  1,  1. 
Tosephta  San.  8, 
•^San.  2a,  88b. 

"Deut.  xvii,  8;  Ant  IV.  8,  14;  Sifri  DwL  p.  152.— Ed. 
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The  nature  of  the  composition  of  that  august  body  underwent  a 
gradual  change.  In  the  early  times,  it  had  all  three  elementi^ 
priests^  Levitea  and  Israelites,  with  the  priest  taking  the  lead,  and 
high  priest  presiding.^®  In  later  times,  however,  the  scholars  com- 
posed most  of  that  body.  Whether  the  presidemr|f  of  that  body 
WBB  always  in  the  hands  of  the  high  priest,  as  ecme  want  ns  to 
believe,***  and  as  evidenced  from  Josephus  XIV.  9,  3-5,  XX.  9,  1, 
and  many  verses  of  the  New  Testament,  or  on  the  other  hand,  as 
the  Tamudtic  tradition  dainus,  the  Pharisees  were  at  the  head,  is  a 
very  difficult  one  to  decide.  One  thing  seems  to  be  clear,  however, 
that  in  capital  cases  of  a  political  character,  the  high  priest  was  not 
only  the  presiding  officer  of  the  court,  but  he  also  had  the  right  to 
eonveaoeit;^  white  in  religioiis  matters,  as  well  as  1%^  dedsions,  the 
I^arisees  and  their  foremost  sdiolars  had  ibe  upper  hand. 

There  were  four  officers  attached  to  each  court,  two  acting  as 
ieeretaries  and  two  as  summoners  and  ^leeiitors.^  Josephus  tdls 
us  that  each  judge  had  two  officers  from  the  tribe  of  Levi  allotted 

to  him.*^  While  this  number  is  extremely  large  and  is  incom- 
prehensible, his  other  assertions  that  they  were  of  the  tribe  of 
Levi  is  historically  true.  The  first  mentiini  that  we  have  in  tiie 
Bible  of  a  regularly  established  supreme  court  speaks  of  the  Levites 
as  court  officers.***  A  similar  view  is  also  found  in  the  Talmud 
even  as  late  as  the  middle  Amoraic  period.*^  But  in  later  times^ 
probably  nbout  tiie  time  of  the  second  temple,  this  restriction  was 
abandoned  and  officers  were  appointed  without  any  reference  to 
their  tribal  descent.  In  addition  to  these  regular  criminal  and 
civil  tribunals,  civil  courts  underwent,  in  later  Tannaitic  times,  a 
certain  modificatioiu  BnsiiMs  transactions  multiplied  and  it  be- 
came impossible  to  have  in  every  Jewish  settlement  a  regular  court 
of  three  ordained  judges.  Accordingly,  the  custom  was  introduced 
that  even  one  man,  if  he  were  cmly  a  sch<dar  and  acknowledged  by 


"Chron.  ii,  19;  viii,  11. 

Schurer  II,  1,  149-195. 
«  Cf.  Ant.  XX,  9,  1. 

San.  36b  and  17h> 
«Ant.  IV,  8,  14. 

^Cairanieles  xi,  19,  11.  Cf.  Sifri  Dent  p.  15. 
«  J«taaeth»  SSIiw 
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tiie  people  to  be  such,  had  a  right  to  pronounce  judgment/**  and 
even  to  force  the  parties  to  accept  his  decision.** 

Three  plain  men,  even  if  not  scholars,  have  the  same  right  to 
prononnoe  judgment  and  foroe  the  partiea  to  appear.^  If  any 
error  has  been  committed  by  these  judges,  whether  the  court  con- 
sists of  a  single  scholar  or  of  three  ordinary  people,  and  if  the 
error  is  in  a  matter  of  reason,  Shikul  Kadaath,  the  judgment  is 
considered  valid,  but  the  member  m  membera  of  the  ooorfe  mnafc 
pay.  If  commissioned  by  the  exilarch,  tiie  court  does  not  need 
to  pay.*®  If  the  error  is  in  a  statute  law  the  decision  of  all  courts 
is  reversed.*^  If  the  single  judge-scholar  has  been  accepted  by  the 
parties,  he  has  a  ri^t  to  revwae  the  jndgmmt,  but  if  iDq^oendblfl^ 
he  does  not  need  to  pay.'^  In  all  cases,  a  single  uncommissioned 
scholar  and  a  three-member  court  of  ordinary  people  have  the 
same  judiciary  power.  Their  jurisdiction  applies  only  to  con- 
tracts, debts  asod  obligatuma,  but  not  to  eevoe  civil  eaaei^  as  lobboy, 
assanlt,  battery  and  similar  cases.** 

QUALIflGATIONS  OF  JUDGES  AND  llANNES  OF  APPOINTMENT 

Every  Jew,  even  of  illegitimate  birth,**®  if  he  but  possesses  high 
intellectual  and  soioral  qualities,'^^  is  qualified  to  ait  in  the  civil 

••San,  6a. 

^  San.  6.  Josephothj  also  Asiiri  ad  loeoa  Haunon.  fiL  Saa.  8»  & 

«Bosh  to  4th  Chaptar  Ssa* 
••Sill.  33a. 
■^Maim.  L  e. 

"■TIm  ^Mticm  of  diaags  in  the  oonpodtton  (tf  tiha  one  in  Am  dvil 
eourts  is  a  very  diflkmlt  one.  We  do  not  find  ii  in  ibe  lOsbuu  TbiB 
Mbthiia  in  BehwoHi  28»  is  hardly  eosviadBg.  The  ease  of  B.  Tsrphcm  is 
nXbBT  a  religions  than  a  dvil  oaie.  The  onij  Tmnnaiiie  acmree  ifl  tl^  banitha 

in  San*  5.   It  is  possible  that  it  has  originated  during  the  late  Tannaitic 

period.  We  even  find  a  man  of  this  age,  R.  Ishmael  ben  Yossi,  protesting 
against  this  custom,  Cf.  Aboth  4,  8,  where  he  says,  do  not  judge  singly. 
It  is  of  course  rather  an  ethical  precept  than  a  legal  maxim,  yet  that 
shows  that  this  institution  is  not  of  very  old  age.  Possibly  the  influence 
of  Roman  law,  where  a  single  judge  was  assigned  to  try  a  casej  had  some- 
thing to  do  with  that. 

"  San.  36b.  Maim.  H.  San.  2,  9. 
Sifri.  15.  Ed.  Fri.   These  are  seven  in  number,  wisd(»n,  modesl^i  fear 
of  God,  love  of  people*  of  troth,  hate  of  greed,  and  re^eetatali^T; 
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court.  A  proselyte  whose  mother  was  a  Jewess  is  qualified  to  judge 
in  civil  matters.^^  All  those  who  are  disqualified  to  testify,  whether 
on  aocount  of  religious  tran^reBgioxiB,  cooiangiiinily  or  bodily  de- 
fects, are  also  disqualified  as  judges."  A  man  Uiiid  only  in  one  eye  is 
admitted  to  civil  courts,^^  but  if  he  is  totally  blind  he  falls  under 
the  category  of  disqualified  witnesses. 

The  qualification  for  the  judgeship  in  the  criminal  courts  was 
much  higher.  The  candidates  for  that  office  must  be  of  full- 
Wooded  Jewish  parentage,  members  of  noble  families,  such  aa 
are  able  to  form  alliances  with  priests.^^  In  additi<m,  they  had 
to  be  free  from  ail  bodily  defects,  and  of  an  impressive  physique. 
They  had  to  be  great  scholars  of  the  law.^^  The  required  age  for 
a  candidate  was  forty  years.  On  the  other  hand,  very  old  age  was 
a  disqualification."^^  One  who  had  no  children,  or  was  extreme  in  his 
temperament,  either  too  harah  or  too  kind-hearted,  was  also  disquali- 
fied.** In  all  these  qualifications,  the  class  of  offences  known  as 
flagellations  were  treated  in  the  same  manner  as  capital  crimes.^^ 

The  appouDktment  of  r^:ular  judges  was  performed  by  the  su- 
preme court  in  Jerusalem.  It  was  its  duty  to  investigate  and  find 
out  the  proper  men  for  judges  in  the  provincial  cities.  If  a  judge 
in  a  local  court  proved  efficient,  he  was  promoted  to  a  bi^&  court 
in  Jeroaalem,  mi  then  to  a  still  hi^ier  one,  till  finally  the  supreme 
court  was  reached.**  As  a  prerequisite  to  appointment,  ordina- 
tion, Semichah,  was  necessary.  This  is  considered  a  regular  court 
action,  and  a  membership  of  three,  one  of  whom  was  ordained,  was 
required  for  that  process.*^  Ordination  was  limited  to  Palestine.** 
In  Babylonia,  where  the  exilarch  had  largfi  judiciary  powers,  his 
granting  commission  took  the  place  of  Palestinian  ordination,  and 


"  San.  36b  Tosaphot.   Maim.  1.  c. 
••San.  27b,  see  infra  ch.  4. 
••San.  36b. 
■•Mishna  San.  32a. 
■•San.  17a,  36b, 

••San.  36b.   Maim.  San.  2,  3.   The  question^  however,  is  not  settled. 

«  San.  36b,  To«ephta  7,  6. 
"Maim.  San.  16,  2. 

"«Tosephta  San.  7,  1;  San.  88b;  Tos^hta  Hagifa  2. 
^  Mishna  Sao.  2a»  Ifaim.  L  e.  4. 
San.  14a. 
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his  appointees  enjoyed  the  full  rights  and  privilq^es  aitadied  to 

regularly  appointed  judges.** 

XIMB  AND  PLAGB  OF  OOUETS,  ftAT.ARTBfl 

Eegular  court  sessions  in  provincial  towns  in  civil  cases  were 
held  on  Mondays  and  Thursdays.®^  This  is  supposed  to  be  a  very 
oid  institution  going  back  to  Ezra,**  but  it  seems  that  this  arrange- 
ment was  not  obserred  and  court  was  aommoned  whenever  neces- 
sary.®*  Time  of  court  session  was  from  morning  services  until 
noon/*'  but  if  necessary  it  could  be  continued  in  the  afternoon,  and 
evm  at  mf^t  in  civil  casesJ^  However,  no  original  judidal  pro- 
ceedings of  whatever  nature  could  begin  at  night  capital  cases 
could  be  decided  only  by  daylight.*^^  Days  on  which  court  could 
not  be  held,  as  on  Holidays  and  Sabbath,  it  was  not  held  even  on  the 
eve  of  these  days.^^  Some  l^al  court  prooeedinga  were  poripcmed 
during  the  months  of  Nissan  and  llshri.^'^  This  applies  only  to  civil 
•  but  not  to  criminal  cases. In  Jerusalem,  however,  the  supreme 

San.  5a, 

"That  this  institution  of  Ezra  is  only  for  civil  cases  is  evident  from 
the  whole  system  of  Jewish  criminal  law,  for  there  was  no  calendar  of 
cases  and  the  whole  legal  system  that  we  have  now.  We  must  also  re- 
member that  capital  offences  were  rather  rare,  and  it  is  impossihle  that 
capital  court  sessions  should  be  held  twice  a  week. 

^Baba  Kama  82a. 

''Ketuboth  Bah.  3a;  Jer.  I.  1.  The  whole  question  of  the  institution 
is  doobtfaL  The  readhig  in  Ketobotii  3a  is  undoubtedly  incorrect  as 
Toeepoth  ad  locum  has  remarked.  Eraa  could  not  introduce  such  a  Takanah 
wkkh  should  trad  to  miwimign  the  cfllcienqr  of  legal  madtineiy,  from 
OTi^ry  day  ooort  to  twice  a  week  only.  That  this  old  institaiioai  had  to 
midergo  a  change  in  Talmudic  times>  when  coramaicial  rdatims  beeane  a 
regular  feature  of  the  life  of  the  city  dwellera  in  BalqrloBia  and  ewen 
Falestuie  is  evident  from  the  above  passages  in  Jer.  and  BabyL 
Sabbath  10a. 

«*San.  32. 

"San.  35. 

"San.  32.  It  is  noteworthy  that  the  same  rule  is  also  prevalent  in 
Boman  law  XII  tables. 

"San.  32.  Jer.  San.  4,  6.  Originally  this  law  applied  only  to  capital 
offences  1.  c,  but  later  procedure  included  also  civil. 

^  See  B.  K.  113a  Maim.  H.  San.  C.  25,  9  and  infra. 
San.  43  Hashmototh.    Ct  Tahuud  there  as  well  as  the  whole  trial 
of  Jesus. 
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oomt  as  well  as  the  lesser  courts  sat  every  day  from  mormng  to 
erening.^  As  a  religious  court  ilie  Sanliedrin  also  sat  m  Holidays 

and  Sabbath.^* 

There  was  no  definite  place  for  the  provincial  courts.  In  early 
tunes,  the  city  gate  was  also  the  seat  of  justice.  The  Bible  mmr 
tions  this  very  oft^.^  In  later  tunes,  in  JemsslCTi,  there  were 
fixed  places  for  the  various  courts.  A  tribunal  of  twenty-three 
Bat  at  the  Temple  Mount,  another  one  of  the  same  number,  at  the 
entrance  to  the  T^ple^  and  ibe  supreme  court  in  lishkath 
Hagosith."®  The  smaUar  dvic  tribunals  sat  xmaSij  around  tiie 
Temple  or  near  by. 

Originally,  judges  were  not  paid  for  their  services.  The  judge- 
ship was  rather  an  hcmaraiy  position.  Later  a  salary  was  fixed  for 
professional  judges  who  devoted  tiieir  time  to  the  work.*^  In 
Jerusalem,  there  was  a  regular  civil  court  of  three  who  were  paid 
from  the  Temple  treasury.^^  However,  the  prevailing  opinion  of 
the  Babbis  is  that  justice  should  be  administered  without  esEpeetsr 
lion  of  reward.^  This  mon^  is  distinctly  ^pressed  not  as  remu- 
neration for  work,  for  in  this  case  his  judgments  are  null/*  but  as 
reward  for  the  time  that  he  spent. 

EXTENT  OF  COURT  JUmSniCTION 

In  criminal  cases  there  was  no  limitation  placed  upon  the  power 

of  any  court.  Whenever  a  complaint  was  lodged  against  any  man 
by  a  witness  complying  with  all  the  necessary  requirements  for  such 
a  charge^  he  was  brought  to  trial  if  he  was  osdy  within  reach  of 
the  arm  of  justice.^  The  case  of  an  Ir  HaitidahaHi  is  an  excep- 
tion, also  the  case  of  a  whole  tribe,  the  judgment  of  which  belonged 

**Toaqphta  San.  7, 1;  Saa.  8Sb. 
"Itosephta  ibid. 
«»See  also  ESfri  Dent  14S. 
"•Toeephta  ilnd. 
«Nedarim  37a. 
"Ketabofh  105. 

«8(mi6  of  the  Rabbis  were  unfavorable  to  judges  who  were  poor. 
Gf.  Mechilta  Je^ao  2,  iHudi  says  a  dsriraUe  quaUty  fnr  a  judge  is  iiat 

he  should  be  rich. 
•*Bechoroth  29. 
•Maim.  H.  San.  12,  1. 
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to  Hie  jnrisdiGiion  <rf  the  highest  iiibimal  of  seventy-one.**  In 

civil  cases,  however,  the  matter  was  not  so  simple.  In  cases  of 
debt  and  obligations,  the  court  of  justice  was  the  one  residing  in 
the  domicile  of  the  plaintiff.  He  had  also  a  ri|^t  to  bring  fba 
matter  before  a  higher  conrt,  but  the  defendant  had  no  choice." 
The  same  applied  also  to  cases  of  damage  to  property  and  of  in- 
juiy,  the  choice  resting  with  the  plaintiff,  and  the  defendant  being 
forced  by  court  to  comply  with  the  former's  wishes.  In  other  caass 
neitiier  of  the  parties  had  a  right  to  bring  the  case  before  a  higher 
court,  but  was  subjected  to  the  local  one.®®  If  the  plaintiff  was 
poor  and  the  defendant  rich,  and  there  was  a  suspicion  that  the 
^aintiff  wanted  to  take  advantage  of  his  position  in  order  to  cause 
the  defendant  expense,  the  case  could  be  tried  in  a  higher  court 
only  on  the  presentation  of  a  certificate  from  the  local  courts  that 
there  is  a  ground  for  the  claim.®^ 

If  there  were  several  courts  in  the  aty  or  tiiese  ime  incompe- 
tent judges,  the  matter  of  judges  was  left  to  the  parties.  Each 
party  selected  a  judge  and  both  chose  a  third  one.®^  The  selection 
was  by  written  documents,^^  and  if  both  parties  signed  the  docu- 
ments they  could  not  retract  th^  choice.^^ 

••San.  2a;  eL  supra. 

"SaiLSlh.  Baba  Kama  112.  Maim.  L  e.  8,  7  and  Tte. 
''Sail.  Slbu  Maim.  L  e.  6,  6. 
**.afllieri  to  Baba  Ksma»  eh.  10. 

"^San.  2Sa.  Li  Bomsa  Jam  tiie  jodoc  had  to  be  accepted  by  the  party. 
« Baba  Mm.  20a.  Cf.  BasbL 
Raahi  ad  loeom. 
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CHAPTEE  n 

In  dill  cases  every  person  of  the  Jewish  faith  over  thirteen 
years  and  one  day  of  age,  women  over  twelve  years  and  one  day, 
are  considered  juristic  persons,  and  can  become  a  party  to  a  aoit.^ 
l[iiMir%  iiUBane,  and  ^af  and  dnmb  persona  have  no  juristic  right* 
If  a  man  is  periodically  insane,  then  his  jnristic  right  fluctuates ; — 
during  the  sane  period  he  is  entitled  to  full  rights.^  One  who  is 
either  deaf  or  djpl^  has  full  rights.^  In  regard  to  immovable  prop- 
ertf^  tiiere  are  tiuee  stages  for  minors.  Bdow  l^al  age,  no  rights 
whatsoever  are  granted  to  them;  after  age  the  case  becomes  an  in- 
dividual one :  such  youths  as  are  in  the  eyes  of  court  qualified  to  ex- 
ercise the  rights  are  granted  them/  TMb  affiles  to  his  own  prop- 
erty, and  snch  snits  as  arise  from  his  dealings  with  it.  But  if  the 
property  is  his  f  ather^s,  he  has  no  right  to  sell  it  in  whatever  man- 
ner, till  he  becomes  twenty  years  of  age.*  However,  he  has  a  right 
to  give  it  away.^ 

Jewidi  law,  as  well  aa  all  andent  law,  does  not  know  of  oor- 
poraticms  or  corporate  bodies  as  juristic  persons.  But  philanthropic 
institutions,  if  only  organized,  have  a  juristic  standing.  The 
officers  of  the  city  charity  are  a  juristic  personality.  T^ey 
empoweied  to  reeehre  gifts,  bequests  and  all  c^ier  i^gs;  they  can 
beoon^  parties  to  a  suit* 


"In  regard  to  selling  and  buying,  minors  from  nine  to  thirteen  have 
legal  power  to  the  extent  that  if  they  buy  or  sell  anything  the  action  is 
valid.  It  is  possible  that  Boman  law  has  influenced  somewhat  this  enae* 
tion,  for  there  children  of  that  age  have  a  similar  right.  This  rights  hoir- 
ever,  is  limited  to  movable  tluQg^  but  to  sell  immyfaUM^  ftijhtim  ymam 
is  the  limit. 

»B.  K.  87. 

■Tosephta  Terana  1,  4. 
^OittinSHa. 
16S. 

•Le.lfaia.H.Ms0Ufa. 

*CaL  If.  201,  aad  Yon  Doo  HIL  Zedaka. 

•2IbicL 
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OlffMTKAMiY  BSmcmSSM  FKBSOHS 

Jewish  law  does  not  know  of  any  exemption.  Every  one  is 
subject  to  the  law  and  its  penalties,  even  the  high  priest.*  Unindict- 
able persons  are  those  who  fall  under  the  category  of  nan-juristic 
pefaona,  namdly  minorsy  insane  and  deaf  and  dumb  persons^  with 
all  tiie  exceptions  mentioned  above.  In  regard  to  periodical  in- 
sanity the  case  is  similar  to  that  in  a  civil  suit.  Intoxicated  persons 
are  unindictable  and  have  the  status  of  idiots.^^  As  r^;arda  the  age 
of  pnniahmenty  the  uanal  age  is  when  the  peraosa  beoomea  a  inajor^ 
thirteen  years  snd  one  day ;  but  in  this  ease  there  is  still  another 
condition  and  this  is  physical  development  and  maturity.^^  If  the 
signs  of  maturity  do  not  appear  at  the  usual  age^  the  young  person 
has  stm  the  status  of  minor  till  twioity  yean.^ 

Note. — It  is  curious  to  note  tiiat  Jewish  law  makes  pnmahment 
ctepesideiit  <m  maturity.    It  seemed  to  liie  Babbis  tiliat  sexual 

immaturity  necessarily  implies  also  mental  imperfection  and, 
consequently,  a  lack  of  responsibility.  In  regard  to  the  early  age 
of  punitivity  it  must  not  be  forgotten  that  in  the  £ast  early  devd- 
opraoai  is  the  rule,  and  a  persoiL  of  fourteen  is  a  fully  matured 
man  or  woman.  However,  the  question  of  punishment  at  the  age 
of  from  thirteen  to  twenty  is  still  an  open  one.  There  is  a  later 
hagadic  remark  that  the  Heav^y  court  does  not  punish  bdow 
twenty.    (Sabbath  93.) 


•San.  17a. 

"•Erubin  65a. 
*^Niddah  45b. 
^  Jebamoth  82a. 
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THE  TfilAL 
(a)  Civil 

The  plaintiff  and  the  defendant  were  the  parties  to  the  snit  in 
dvil  cases.  The  plaintifE  came  to  court  and  asked  it  to  invite  the 
defendant  to  justice.  Tha  oonrt  mesBenger  then  took  the  summons 
to  the  party.  It  was  usnally  an  oral  snmmons,  but  it  might  also  be 
written.^  The  summons  had  to  be  delivered  in  the  name  of  the  whole 
court  and  not  in  the  name  of  one  judge,''  except  if  it  happened  on 
regular  conrt  days,*  or  if  it  were  agoBdi  by  an  ordained  judge.*  The 
cost  of  the  summons  had  to  be  paid  by  the  plaintiff.* 

In  the  summons  the  appointed  court  days  are  stated.  If  the  day 
-was  not  appdnted  but  chosen  by  the  parties,  some  consideration  had 
to  be  given  to  the  business  affairs  of  the  defendant".  If  he  refuses 
to  come  to  court  he  is  put  under  a  ban,  niddni.  A  document  con- 
taining the  declaration  of  the  ban  is  written  and  signed  by  the 
judges.^  It  is  called  PesaUia.  A  verbal  ban  can  be  placed  upon  one 
on  the  testimony  of  the  court  clerk  who  says  such  and  such  a  person 
was  summoned  to  court  and  refused  to  come,  but  no  written  docu- 
ment can  be  issued  on  his  word.^ 

Three  diff^ent  court  days  are  given  to  the  man  who  pleads 
absence  and  then  tiie  ban  is  written.*  Should  it,  however,  become 
known  that  the  said  party  was  in  the  city,  and  wilfully  refused  to 
obey  the  court,  then  the  ban  is  signed  that  same  day.^**  A  summons 

^Gittin  88a. 
*Smi.  8a. 

•Beth  Joaeph  Ch.  IL  11. 

•Le.Sliadi.C!h.]L 
•C!h.  M.  11. 

*B.  K.  113a;  Maim.  Ban.  «^  8. 
•B.  K.  112b. 

•  1.  c.  113a. 
»  Lc. 
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can  be  delivered  through  the  neighbors  or  acquaintances,  but  if  ^me 
is  a  possibility  that  they  were  unable  to  notify  him  or  otherwise  to 
fulfil  their  tnist,  no  ben  is  written  unless  the  court  messenger  has 
met  the  party  personany  and  toM  him  of  the  aoiiiiiMHis."  Thebn 
document  is  torn  up  only  when  the  party  appears  personally  in 
court,  and  no  promise  are  accepted."  Eoman  law  has  a  similar 
hinA  of  f oEoed  gmnmoDS  called  vadimouium,  a  kind  of  bail,  but  this 
was  only  for  a  second  appearance.  l*e  ri^it  to  summoii  lay  always 
in  the  hands  of  the  plaintiff,  or  the  claiming  party ;  in  certain  eases, 
however,  the  defendant  or  the  party  on  whom  there  is  claim  could 
forae  the  daxmaat  to  faring  his  claim  before  the  court^' 

Bkpbbentation  of  Pabxiss 

In  the  Biblical  period  ihe  parties  were  g^ifirally  expected  to 
appear  before  court  in  person.  The  passages  in  the  Bible  speaking 
of  civil  cases  iudicate  that  manner  of  procedure."  Even  the  early 
talmudic  law  is  against  any  presentation  of  the  charge  through  a 
third  person."  Yet,  later  talmudic  law  under  the  stress  of  ex- 
tensive business  transaction  acknowledged  representation.  The 
intmfTftfa*  mask  contain  the  following  words;  "go  try  the  case  and 
win  it  for  your  sake."  "  This  mandate  must  be  strengthened  by  a 
regular  Unyan.  In  this  form  the  representative  was  a  kind  of 
temporary  owner  of  the  property  in  question."  The  relation  of 
the  lepresfflitative  to  the  sender  is  still  considered  as  the  relation  of 
an  agent,  provided  there  is  a  certain  clause  to  this  ^Eect  in  the  docu- 
ment." There  was  no  limitation  to  representation,  even  women  and 
slaves  being  able  to  become  representatives. 

The  one  who  had  the  ri^  to  act  as  a  representative  had  no 
ri^  to  give  his  mandate  to  aiqr  other  <Hie.^"  The  mandate  expires 
the  moment  it  is  recalled  by  the  mandator,  or  granted  to  any  one 

^  I.e.  112b,  113a. 
"B.  K.  113a. 
»Ch.  M.  131. 
"  Ex.  xxii,  8. 

"  Mechilta  Miahpotim  20.  A  similar  passage  is  found  in  Sh^uoth  30b. 
»B.  K.  70a. 

"  Ibid.  Maim.  Sholuhiin  3, 1.  £esa^  Mishna. 
»B.  K.  70a. 

>■  Al&un  B.  K.  ad.  looun  f  w  Ch.  If.  123. 
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elae.^*^  Upon  the  dMth  of  the  mandator  the  mandate  became  niiUi- 
fied,  nnleas  there  was  a  fonaal  act  of  mpowermg  or  hmifanJ^^ 

The  husband  is  the  legal  representative  of  his  wife  in  all  matters 
relating  to  such  property  belonging  to  the  class  for  which  the  hus- 
band has  guaranteed  a  wssm  of  money  equivalent  to  its  value  so  that 
the  titie  is  invested  in  him,  Zan  Barzel,  and  also  in  those  cases  le* 
lating  to  other  classes  the  title  of  which  is  vested  in  her,  but  he 
enjoys  the  benefit  of  their  income,  Malug}^ 

In  an  undivided  estate  one  of  the  family  may  act  as  representa- 
tive for  the  rest  without  any  mandate.  The  members  of  a  corpora- 
tion have  the  same  right.^'  This  applies  only  if  the  other  heirs  are 
in  the  same  city,  so  that  their  inactivity  is  considered  as  assent  If 
tlMff  are  absent^  their  formal  eons^t  is  required.^^ 

This  privilege  of  sending  a  representative  was  ^tended  only  to 
the  plaintiff.25  The  reason  is,  that  for  psychologic  grounds  the  rep- 
resraitative  of  the  defendant  may  produce  false  arguments,  with 
more  semblance  of  certainty  than  the  defendant  himself.^^  Be- 
sides, the  plaintiff  is  supposed  to  have  positive  ri^  to  tangible 
things,  whether  property  or  money,  and  such  rights  can  be  trans- 
ferred to  an  agent  by  the  normal  act  of  kinyan,  while  the  defendant 
has  only  vertal  answers,  whkii  cannot  be  transferred,  so  that 
his  representative  is  only  a  lawyer,  and  such  an  oflSoe  is  for- 
bidden by  Jewish  law."  There  were,  however,  some  exceptions  to 
the  rule.  Women  and  great  scholars  were  allowed  to  state  their 
aigoments  before  titie  derk  of  the  court  in  the  presence  of  the 
plaintiff.^* 

**Maim,  1.  c.  8. 

"^See  Ch.  M.  122,  2  and  commentaries.  The  whole  question  of  repre- 
aentatim  dspo^  on  the  question,  whether  the  one  who  holds  the  mandate 
is  a  mere  agmt  or  &  regular  partner  hy  virtue  of  the  language  of  the 
inim^fai  The  views  expressed  in  Talmud  differ.  The  view  of  later  jurists 
is  tiiat  he  is  a  mere  agent;  hat  yet  where  there  was  a  kinyan,  or  where  the 
ease  deals  with  immovables,  the  question  of  owwship  comes  in.  It  would 
abo  affeet  the  question  of  tte  refoking,  hat  tiie  details  ham  no  plaee  here. 

"Oittin  44h. 

'Ketnbotii  94a;  Maim.  Sbidadbia  9J». 
c. 

»  Ch.  M.  124.1. 

»  Cf .  Mechilta  Mishpotim  20. 

^  Ashri  Sheb.  4a;  also  Ch.  M.  124;  and  San.  J.  1.1. 
^  Ashri  Shebuoth  Ch.  4  in  the  name  of  R  Hranaael. 
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Note. — I  have  accepted  the  view  usually  taken  by  the  greatest 
anthoritieB  <ni  Jewish  law.  The  qnestioiiy  howeyer,  ib  an  open 
one.  A  passage  in  Jer.  San.  1.  1,  in  regard  to  i2ie  high  priest 
being  judged,  the  Tahnud  says  pointedly,  let  him  appoint  a  rep- 
resentative. The  answer  is  that  if  an  oath  is  to  be  taken  the  repre- 
aentatiye  cannot  take  it.  The  force  of  ibis  qnestirai  shows  that 
the  custom  of  appointing  a  representative  was  common.  A  nnmber 
of  Jewish  jurists  have,  on  the  basis  of  this  assertion,  decided  that 
the  defendant  has  really  the  right  to  send  a  representative ;  but  those 
who  oppose  it  argue  that  question  there  is  raised  only  becanae 
the  defendant  is  the  high  priest  But  in  face  of  the  gener- 
ality of  the  question  such  arguments  are  hardly  justifiable.  How- 
ever, in  any  case,  this  is  of  a  later  development,  as  the  name  antler 
signifiea  Gxeek  origin.^^  It  was  probably  borrowed  from  Qieek  or 
Bomaa  law,  and  never  received  any  widespread  sanction  in  Baby- 
lonia, since  we  have  no  mention  of  it  in  Babylonian  Talmud  nor  an 
equiv^ent  Hebrew  or  Aramaic  name. 

GsN£RAL  Facts  of  Fbooedube. 

The  smallest  amount  of  money  that  Jewish  law  takes  cognizance 
of  and  that  can  become  the  object  of  a  lawsuit  is  a  peruta,  a  very 
small  subl**^  Tte  possilnlily  of  starting  a  lawsuit  on  less  than  a 
pemta,  if  tiie  object  of  ocmtention  is  a  vessel,'^  is  disputed-  (See 
Jer.  Sheb.  6.) 

Both  parties  must  stand  during  the  trial,  and  the  judge  sits. 
The  oonrt,  however,  had  a  right  to  allow  one  of  ihe  parties 
to  sit  down."  The  decision  must  be  heard  by  both  of  than  while 
standing.  In  regard  to  the  order  of  cases  on  the  calendar,  the 
order  of  arrival  was  foUowed.^^  However,  some  exceptions  were 
allowed  in  r^^  to  orphans,  widows  and  adiolars.  The  caaea  of 
orphans  preceded  all  others ;  the  widow's  case  took  precedence  over 
the  scholar's,  and  the  scholar's  over  ordinary  cases.** 


^  See  Anich  Completiun,  Artiele  AatlMr. 

Maim.  Toan  Venitaa  3. 
»Maim.L.C.  & 
••Shebiioth  30a. 

•*lfaim.  San.        SMmMi  U;  KMotti  lOBbw 
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FoBM  OF  Telal  and  Mannee  op  Abqumentation 

When  tiie  partiee  appeared  in  ecmt  tiie  trial  began;  tiie  arga- 
ments  of  each  of  the  parties  had  to  be  produced  in  the  presence 
of  both  of  them.  The  judge  had  no  right  to  hear  one  party  without 
Hm  other.^^  1%^  judge  during  Uie  argumentation  is  snppoaed  to 
be  a  silent  liatener.  He  has  no  right  to  interfere  e^en  iHien  one 
of  the  parties  does  not  follow  all  the  rules  of  court.  For  instance, 
should  one  party  bring  only  one  witness,  the  judge  should  not 
eonfnse  him  by  saying  one  witness  is  not  snfBdent***  He,  how- 
ever,  is  allowed  to  help  a  party  if  for  aiiy  reason  he  can  not  state 
his  arguments  accurately.®^ 

The  arguments  must  be  delivered  orally.  With  the  consent 
of  the  parties  the  court  derk  took  the  arguments  down  in  oriet 
that  the  litigant  might  not  diange  them  Uket.  The  cost  of  emploj- 
ing  clerks  was  covered  by  both  parties.*®  The  parties  were  to  plead 
their  case  directly,  no  lawyers  being  admitted,^®  nor  any  inter- 
preters. If  the  jndge  understood  the  language  spoken  by  the  par- 
ties but  coold  not  answer  in  the  same  langaage,  he  was  allowed  to 
use  the  services  of  an  interpreter.** 

Before  the  judge  heard  the  arguments  a  call  for  settlement  was 
issued  to  the  parties.*^  If  such  was  refused  the  trial  proceeded. 
The  plaintiff  spoke  first,  and  made  the  charge.  If  the  defendant 
put  in  a  eoimtercharge  and  demanded  thirty  days  to  prove  it,  the 
delay  was  granted,  under  certain  circumstances.*^  In  case  there 
was  a  doubt  as  to  the  truthfulness  of  one  of  the  parties  the  court 
had  a  ri^t  to  condemn  the  party.^ 

If  the  plaintiff  bases  his  arguments  on  a  document  signed  by  the 
defendant,  and  the  latter  denounces  the  document  as  false  and  de- 
mands a  copy  of  it,  the  plaintiff  is  obliged  to  give  it  If  after  the 

•ShebwIhSla.  ! 
»J€r.  Baa.  iii^  8. 
"  Jor.L  e. 
"B.  B.  ISTa. 

•See  Mfidiitta  quoted  abofe. 
«»Maeofheh. 

*^San.  9a. 
«B,  K.  46b. 
<»Ch.  M.  76.6. 
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completion  of  the  argom^itSy  any  additumal  proof  is  ofEered,  mA 

can  be  put  before  court  only  so  long  as  the  parties  have  not 
left  the  court  loom;  after  leaving  it,  no  additiimal  pxoof  can  be 
advanced.  Ko  evidence  contrary  to  previous  proof  is  admitted. 
If  the  same  party  wants  to  retract  his  statement  or  alter  it  in  any 
way,  he  can  do  so  even  after  he  has  left  the  court,  provided  his 
previoQS  proof  was  not  contradicted  by  witoesses.^  in  the  latter 
case  he  can  do  so  only  if  he  offers  a  reasonable  excuse  for  the 
Tif^j^lriTig  of  his  previous  statement;  and  even  then  it  is  admitted 
enlf  when  he  hu  not  left  the  court  room.^  At  the  requst  of  the 
parties,  a  postponement  for  thirty  days  might  be  granted  by  ihe 
court  for  tiie  purpose  of  finding  evidence. 

After  sentence  was  pronounced,  no  arbitration  was  possible  ex* 
cept  in  case  where  an  oath  had  to  be  tafcen.^ 

(b)  Orimmal 
Ihdiotmknt 

As  has  been  remarked  above,^  reUgioos  duty  reste  upon  tiie 

"witness  of  a  crime  to  indict  the  man  who  has  committed  the  crime 
and  bring  him  to  court.*®  The  Bible  continually  urges  the  aboli- 
tion of  mme  by  every  one.^®  The  matter  of  indictment  vras 
ralher  simpler  lhan  in  modem  times.  Indictment  vras  based  on  the 
principle  of  accusation,  not  by  any  means  on  investigation.  No 
one  could  be  brought  to  court  on  mere  suspicion,  nor  could  any 
request  for  investigation  and  inqoiiy  be  granted.  The  accusation 
had  to  be  a  dear  statement  snbriantiated  by  evidence^  conditi<med 
by  a  certain  number  of  requirements.   Even  if  the  Judge  himedf 

**  The  reading  of  the  Rambam  is  "Hoa<;hrono"  which  means  the  last,  in 
the  sense  of  the  one  before,  otherwise  the  passage  does  not  give  any  mean- 
ing and  is  contradictory.   See  Boer  Hag.  Ch.  L 

•B.  B.  31a;  Maim.  Toan  Venitan  7,  8. 

'  San.  6,  2.  See  Tosephotb  ad  loeuB  begimring  ''Nigmr.'' 

^  Vide  wofm  introdnstioflB. 

^The  Mone  jprindpk  j^rendled  in  Boman  Law.  Every  dtizen  could 
aet  the  kgal  maehinwry  in  maUan.  Gneediefa*  Legal  Preeeedii^  in  Borne, 
p.  10.  It  ia  alao  at  tiie  baaia  of  tiie  Ooommi  Law. 

•Sea  alao  Silri  11,  50. 
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SKW  ihe  crime^  if  the  O(mditioii8  were  not  f  Qlfilled,  no  indictment 
oovild  be  issued.^^ 

The  xeal  indietors  tiien  were  the  witneiieB  to  the  crime.  These 
two  witneeeeB  eame  to  court  and  aeciued  the  defendant.  No  im- 
portance could  be  attached  to  any  accusation  unless  it  fulfilled  the 
following  conditions.  Not  only  had  ihe  witnesses  to  see  the  crime, 
but  they  had  to  warn  him.^^  A  crime  committed  witiiout  the  doer 
being  warned  jnst  before  the  commission**  wbb  not  indictable.  The 
warning  could  be  given  by  the  witnesses  themselves  or  by  any  one 
else  in  the  presence  of  the  witnesses.  Both  witnesses  must  issue 
the  wazmng,  ihon^  not  necessarily  at  the  same  time.*^  Hie 
warned  one  mnst  acknowledge  the  acceptuioe  of  the  warning 
audibly  and  must  express  his  defiance  of  the  law  and  punishment.*** 
The  warning  must  state  the  kind  of  punishment  this  violator  will 
be  snbjeeted  to.  If  there  are  two  Idnds^  he  is  pimidied  by  the  one 
he  is  warned.**  Those  esdnded  from  warning  are,  (1)  false  wit- 
nesses, (2)  seducers  to  worship  idols,  (3)  and  thieves  who  steal  at 
night.'***" 

As  soon  as  some  one  was  indicted,  the  oonrt  was  smnmoned  and 

speedy  justice  was  meted  out.  It  follows,  therefore,  that  detention 
houses  for  culprits  awaiting  trial  were  almost  unnecessary.  In  cases, 
however,  where  the  parfciealar  cbaiaeter  demanded  a  delay  in  the 
trial,  as  in  the  case  of  one  mortally  wounding  the  other,  and  it  was 
not  known  whether  the  injured  party  would  die  or  recover,  and  a 
certain  amount  of  time  had  to  elapse  till  the  fact  might  be  ascer- 
tained, then  the  culprit  was  detained  by  the  court  imtil  the  triaL^^ 
No  bail  was  accepted  in  snch  cases.** 

Persons  who  committed  homicide  in  self-defence  or  in  defence 
of  others,  w^  not  subject  to  indictment.   The  ease  of  s^-def ence 


■^San.  38b;  Tosephta  San.  8,  3. 

"San.  80a;  Tosephta  San.  11. 

"San.  40a;  Tosephta  San.  11^  3;  Mishna  Macoth  6b. 
"San.  8b. 
"Chulin  Sib. 

"Macoth  4b,  13b;  San.  72a. 
About  punishment  for  those  that  are  not  convicted  legally  see  further 

chap.  5. 

^  Mechilta  Mishpotim  6;  San.  78b;  also  Numb.  15« 
o»  Mechilta  h  c 
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belongs  primarily  to  the  case  of  a  thief  breaking  in  a  house;  any 
one  committing  such,  an  act  of  theft  forfeits  his  right  to  life,  and 
tibe  perBon,  owner  or  any  one  elae,  is  permitted  to  kill  hiuL^^ 

Killing  in  tiie  deteaee  of  otiiers  is  also  permitted  and  even 
obligatory  upon  any  who  witnesses  certain  crimes,  the  general  char- 
acter of  which  may  be  described  as  violations  on  the  part  of  the 
transgressor  which  resnlt  in  graye  injories  to  the  victim.  However^ 
fhis  mode  of  prevration  mnst  be  resorted  to  only  when  it  is  tiie 
only  one  left  and  when  the  injury  of  one  of  the  limbs  of  the  trans- 
gressor woidd  not  prevent  the  crime.*^^ 


Form  of  Pbooedueb 

After  the  indictment,  the  trial  begins.   The  jndges  mnst  be 

absolutely  impartial  and  must  be  amicably  disposed  not  only  to  the 
defendant  but  towards  each  other*^  as  well  as  to  the  accuser.** 
A  membw  of  tbe  court  who  has  witnessed  the  erune  is  disqualified 
for  the  trial  of  that  particnlar  case.**  As  long  as  tiie  defendant 
was  not  convicted  he  did  not  forfeit  his  citizen  rights  and  any  in- 
jury done  to  him  or  by  him  during  that  period  of  trial  were  pun- 
ishaUe.**   Until  he  m  omvided  he  is  still  considered  innoowt** 


DrTiIBKRATIONS 

The  sitting  of  the  court  was  in  a  peculiar  way.  The  seats 
were  arranged  in  a  semi-circular  order,  in  order  that  the  judges 
might  see  each  other  while  listming  to  the  axgnmaits.*^  Two  sec- 
retaries  wrote  down  the  proceedings  of  the  conrt.  Aioand  the 
seats  of  the  court  members  were  arranged  in  rows  of  twenty-three 
each^  the  seats  for  ordained  but  not  appointed  pupils.  In  case  of  a 
tie,  v^en  the  process  of  adding  to  the  nnmber  of  jndgea  was  taking 
place,  these  candidates  in  the  rowv  supplied  tiie  n^eds.   Hie  in- 


*^San.  72a;  Maim.  H.  Geneva  9,  4. 
«*San.  74b. 

<"SaQ.  29a;  Maim.  7b. 

«Sifri  1,  160. 

•♦Tosephta  Macoth  1,  3. 

"Mechilta  Nezikia  4;  £Ufri  1,  160. 

••Oiabboth  127a. 

«6«n.Stk 
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dieted,  the  court  policemen^  and  witnesses  took  their  stand  after 
the  last  row  of  candidates.  In  order  that  public  cuiiosity  should 
not  prove  annoymg  to  the  def eadaat^  his  name  was  not  called  and 
his  identity  was  more  or  less  concealed  by  his  being  placed  between 
the  first  and  second  witnesses.*^  After  court  assembled  the  wit- 
nesses were  ealled  and  d^K«fced  tbelr  testinuKoy.  A  severe  ezsmin- 
ation  began.  After  the  examination  was  closed,  the  deliberation 
of  the  court  began.  There  were  no  lawyers  for  defence  admitted, 
but  it  was  the  dnigr  ol  the  oourt  to  act  as  def «w>ni.  The  oawtt 
tiien  partook  of  the  nature  of  a  deliberative  jury. 

The  deliberation  opened  with  an  argument  for  the  defence.®" 
It  was  opened  by  the  youngert  judge.^^  In  ai^iiing  for  tiie  de- 
fence a  voice  was  granted  to  the  candidates  in  the  rows,  but  not  for 
condemnation.'^^  Witnesses  were  not  allowed  to  advance  argu- 
ments for  defence;^'  but  the  aceosed  could  if  he  wanted  to.^ 

Had  one  of  the  court  members  gone  on  record  on  the  side  of 
the  defence  he  could  not  retract  his  statement  and  change  his 
opinion  for  eondemnatioiL  Had  he  argued  for  condannation  he 
could  change  to  the  defence.''*  There  is  no  difference  whether  the 
change  is  during  the  arguments  or  at  the  taking  of  the  decision,  the 
same  rule  holds  good.^^  In  giving  the  decision,  the  reason  for 
voting  had  to  be  furnished^  the  one  vacillating  in  his  opinion  need 
not  furnish  any  reason.  If  one  of  the  defenders  erred  in  giving 
his  reason  for  acquittal  the  secretaries  reminded  him.  If  this  hap- 
pened to  those  that  found  the  aoeused  guilty,  tibe  secretaries  were 
sflent.^*  In  counting  the  votes  only  l^ose  were  counted  as  sep- 
arate votes  that  were  supported  by  different  reasons.  Shoidd  two 
argue  from  the  same  reason,  there  is  only  one  vote.^^   Even  if  one 

**Tosephta  Saa  8,  2. 
•Sea  SIM  1,  12;  Saa  aSh. 
•L  e.  San.;  Jer.  San.  4»  7. 
^'SaiL  40a;  98b,  82. 
"ToMphtft  Ssa.  9. 
"San.  40a. 
^StoL  82a. 

"Jer.  San.  4,  4;  Tosephta  San.  9,  1. 

"San.  34a-17a. 

^  Tosephta  San.  9,  1. 
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in  his  argiim«ri»  quotes  ilm  two  auHiorities  for  his  xeasoQ,  he  is 

preferred  to  two  members  who  quote  one  authority.''* 

Each  judge  was  urged  to  have  his  own  opinion,  and  was  not 
merdy  to  f dlow  Uindly  the  opiniim  of  his  si^^rJ^  Tl^  task  of 
finding  one  guilty  was  oomddered  a  Yery  severe  one  and  was  so  ooib- 
sidered  by  the  judges.  Pull  time  was  given  by  the  court  for  delib- 
eration even  if  the  case  was  clear.  No  condemnation  could  be 
fffm  in  tiie  sanra  day.  No  two  cases  of  capital  character  could  be 
judged  in  one  day.^  On  tiie  day  of  the  giving  of  fhe  decision  the 
members  of  the  court  were  urged  to  eat  little  and  drinking  of  wine 
was  not  allowed.®^  Jewish  law  recognized  the  value  of  human 
Me  and  treated  the  case  whero  a  life  mm  at  stake  w^  its  due 
reject. 

"San.  34a. 

» Tosephta  San.  7,  2. 

Jer.  San.  4,  5 ;  Tosephta  San.  7,  2. 
*^  Tosephta  San.  9,  1. 
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GHAPTEB  IV 
EYIDENGE 

Evidenee  is  tiie  most  esraotial  part  of  prooeduve.  It  was  ad- 
mitted after  the  plaintiff  and  the  defendant  had  produced  their 
arguments.  The  most  conclusive  kind  of  evidence  was  considered 
in  civil  cases  tibe  confessitm  id  the  defendant^  The  confession  had 
to  be  made  in  conrt  generally,  bnt  if  it  was  made  ont  of  court 
in  such  a  way  that  there  were  no  possibilities  of  evasion,  as  much 
as  to  say,  "I  was  merely  joking,"  or  making  pretence  that  the 
oonfessian  was  made  with  the  purpose  of  misleading  people  as  to  his 
wealth,^  Hie  confession  is  valid.  Jn  conrt,  all  such  snbterfugee 
were  not  admitted,  and  the  confession  went  on  record  against  the 
debtor.  If  he  confessed  before  two  witnesses,  and  strengthened 
Itie  ecmfession  by  a  kinyan,  the  loan  became  as  binding  as  though 
it  were  originally  borrowed  on  a  doeomeni*  If  be  confessed  be- 
fore a  regular  court,  the  same  went  into  effect  without  a  kinyan.* 
If  the  court  was  acting  simply  by  mandatory  power  of  the  parties, 
tiie  writing  had  to  be  aiSed^d  through  a  kinyan.*^  Silence  was  con- 
sidered as  a  eonfescd<m.*  In  cases  where  Hie  defendant  oonld  offer 
some  reason  for  his  silence  it  was  not  ado])ted  as  confession.''  In 
case  there  was  a  clash  between  the  confession  and  subsequent  wit- 
ness testimony,  the  weight  was  placed  npon  the  former.^  Partial 
confession  was  vaEd  for  tiiat  part,  and  for  the  rest  an  oaHi  wu 
administered.® 


*  Gittin  40a. 
=  San.  29a-b. 
»San.  29b. 

«Ilnd.  IkMophoth  "Mar"';  Maim.  H.  Malve  VeloTe  7,  3. 
•ie. 

•B.  IL  6a. 

'See  B.  IL  7Sa-b. 

•B.  B.5b. 
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The  testimony  of  two  qaaMed  witnesses  is  necessary  in  order 
to  decide  the  case.  One  witness  is  not  aofficient  ezo^  as  forcing 
tile  opponent  to  take  an  oath.^**  In  a  few  religious  eases  and  in 
one  religious-civil  case  the  testimony  of  one  witness  is  admitted. 
This  is  the  case  of  Aguna,  of  <me  whose  husband  disappeared,  and 
the  testimony  of  his  deatii  comes  up.^^  It  ia  tiie  l^al  as  wdl  aa 
religious  duty  of  every  two  witnesses  to  come  and  testify/^  and  they 
can  be  forced  by  court  to  do  so.^^  In  civil  cases,  however,  the  duty  is 
obligatoiy  only  if  they  were  asked  by  the  party  to  appear  in  court.^^ 
¥^tDes8es  mnsfc  testify  gratis.  Shonld  it,  however,  be  disdosed  that 
they  were  paid,  the  testimony  is  not  valid." 

Qualification  of  Witnesses  and  DiSQUALiFiCATioJffi 

A  qnalified  witness  in  a  civil  case  must  possess  the  following 
qualifications.  He  must  be  of  the  male  sex;^^  he  must  be  13  years 
and  one  day  of  age;^^  and  a  free  citizen.^^  Those  that  were  eithw 
physicaUy  or  mentally  nnsoond,  as  the  deaf  and  dnmb^  as  well  aa 
one  who  is  dumb  though  not  deaf  were  prohibited  from  testifying. 
The  reason  for  the  last  named  disqualifications  is  not  that  he  is  not 
a  juridic  person,^^  but  because  testimony  has  to  be  given  orally. 
Mentally  misonnd  are  debarred;  if  one  is  periodically  insane,  one 
has  tile  status  of  both.'*  A  person  blind  in  both  eyes  is  debarred 

^«  Sheb,  40a. 
"Jebamoth  lllh. 
"B.  K.  66a. 

**To  be  inferred  from  the  questkm  ia  L  e»;  then  the  wwde  ''potar 
midme  odom**  refer  osily  to  one  witness  and  not  to  two.  See  Maian.  Wajmrn. 
Hamitevoth. 

»8heb.  31b. 
>*Beehorotti  29a. 

^BbA.  30a;  Jer.  Saa.  31;  B.  K.  88a.  Hmo  is  a  differwee  ia  tiie 
Biblical  deduction  between  tiie  Bab.  and  Jer.  This  shows  tiiai  tihe  custom 
was  practised  and  reasons  were  sought  for  it.  Josephus  in  Ant.  iv  8.1-16 
quotes  the  same  law  and  gives  the  reason  that  women  are  disqualified 
from  being  witnesses  on  account  of  their  levity. 

« B.  K.  88a. 
c. 

"•See  supra  Chap.  II. 

*°See  Tosephta  Teruma  and  above  Chap*  II. 
Gittin  23b;  B.  B.  128a. 
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if  only  in  one  eye,  he  is  admitted.^^  The  reason  for  the  disquali- 
fication of  the  blind  ia  because  evidence^  according  to  the  Jewish  oon- 
oeption  is  limited  to  tiiose  that  have  seen  the  aef 

Eelationship  either  to  the  parties  or  to  one  another  or  even  to 
the  judges  disqualifies  the  witnesses.^^  Even  relationship  to  the 
Tondier  disquaMes  ime.^  The  oldest  form**  followed  the  pater- 
nal line.  Only  those  relatives  were  disqualified  who  were  re- 
lated on  the  paternal  side.  The  principle  laid  down  was  the  prin- 
ciple of  inhertance — ^all  those  qualified  to  inherit  the  father  at  his 
dtea&  were  considered  rdatives.  Hie  later  authorities  indnded  rda- 
tives  on  the  maternal  side  as  well.  The  degrees  of  relationship  are 
three.  Class  A  includes  father,  son,  brothers,  husband  and  wife. 
Class  B  includes  the  children  of  brothers  as  well  as  grandson  and 
grand&ther.  Class  C  includes  the  grandchildren  of  brotiiers^  as 
well  as  great-grandfather  and  great-grandson.  The  principle  is  the 
following, — A  and  B,  B  and  B  are  disqualified,  B  and  C  are  quali- 
fied; as  r^ards  A  and  C,  there  is  a  difference  of  opinion.^^  In 
all  these  cases,  the  relations  by  marriage  are  ocmsidered  of  the  same 
class  as  the  original  one.^®  A  betrothed  is  disqualified  to  testify 
for  or  against  his  betrothed,^®  but  only  in  cases  affecting  her  per- 
sonally. 

Those  that  transgress  a  religious  offence  for  which  flagellation 
is  the  punishment  are  disqualified.*^  The  Bible  says  distinctly," 
"Do  not  associate  with  the  wicked  man  to  be  a  false  witness."  This 
leaves  a  wide  field  for  interpreters  to  define  Hie  word  wicked.*^  Those 
who  transgress  a  religions-civil  offence  whethw  a  severe  or  a  light  one 

^  San.  34. 

"Lev.  V. 

^  Maccoth  6b. 

^  Maccoth  7a, 
Mentioned  in  the  old  Mishna  San.  26a. 

^Maim.  following  the  Bab.,  accepts  the  principle  that  C  and  A  are 
qualified.  Babbenu  Tarn  on  the  basis  of  a  question  in  Jer.  3,  3  takes  the 
negative  view.  In  all  these  mm  w»  aeeqpt  rather  the  Mishnaie  ykm  that 
limits  only  A  and  B. 

«Lc 

•San.  27b;  Main.  H.  Sdnth  18,  12. 
■•San.  26a. 
*^  Exodus  zxL 
*Ct  Maim. 
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(if  only  there  is  a  possible  conclusion  that  the  man  is  eager  and 
"willing  to  stake  his  honor  and  religion  for  the  sake  of  gain),  are 
disqoiUified.'^  This  iiidudea  all  kinda  of  gamblezg,  qsui^  and 
tile  likse.  In  addition  to  all  Hiese  daases^  a  iew  more  cases  may  be 
added^  which  are  disqualified  on  the  same  principles  underlying 
the  above  classes.  These  are  a  refuted  witness,®*  and  one  who 
from  tiie  nature  of  the  case  might  have  same  interest  in  it.'^  All 
those  that  are  disqnaMed  for  rd^ons  or  for  religions-dTil  offienees 
have  a  chance  to  recover  their  legal  rights  if  they  improve  their 
conduct  to  the  satisfaction  of  the  court^* 

Deposition  op  Testimony  and  Examination  Thereof 

Testimony  was  deposited  orally^^  in  a  language  understood  by 
court.^®  No  hearsay  evidence  was  admitted.  Later  Talmudic  law, 
however,  allowed  a  document  signed  by  two  wilaiesses  to  be 
accepted  in  place  of  oral  testimony^  if  circumstances  demand  it^ 
The  testimony  had  to  be  deposited  in  the  presence  of  the  defendant. 
Exception  to  this  rule  was  made  when  the  witness  or  the  defendant 
were  side  on  their  deathbed;  wh^  ihe  witness  was  obliged  to  de- 
part on  a  long  journey  and  the  defendant  delayed  his  aimal,  when 
the  defendant  was  abroad  or  in  any  distant  land.*^  If  the 
defendant  was  summoned  to  court  several  times  and  refused  to 
come,  te6tim<m7  was  accepted  in  his  absence.^  No  testimony  is 
deposited  at  night^  But  if  it  has  alreadf  been  deposited  the  testi- 
mony is  valid.**  The  witnesses  deposit  their  testimony  standing, 
while  the  judges  are  sitting.*** 

B^ore  HhB  witnesses  deposited  their  teBtimony,  an  admonition 

**SaiL  24b,  25b;  Toa^hta  5,  3. 
•*See  infra. 
»B.  B.  43a. 

••Maccoth  23a;  Tosephta  San,  5,  3. 
«Ketuboth  21a. 
■•Maccoth  6c. 
*>Maim.  H.  Eduth  3,  4. 
*^B.  K.  112b. 
c. 

*»San.  34b;  Yebam.  104b. 

«^  Jer.  San.  4,  5;  See  also  RMhhain  to  B.  B.  113a. 

""Sbebu  31a. 
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was  administered  to  lliem  to  tell  the  truth,  and  gi?e  all  inf  ormatioii 
they  possessed.  This  was  done  publicly;  afterwards  everybody*® 
was  asked  to  leave  court  axid  the  eraminatioii  b^jan.  They  were 
examined  one  by  one.^^  The  examination  in  civil  cases  consisted 
of  main  points  and  secondary  ones.  The  main  points  were  time 
and  place.  There  were  six  questions  in  regard  to  time;  seven 
year  cycle,  year,  month,  day  of  the  months  day  of  the  week,  and 
hour  of  the  day,  and  one  question  as  regards  the  place.  The  sec- 
ondary points  were  those  not  bearing  directly  upon  the  case,  as  the 
kind  of  coin,  and  othw  eircamstances.  If  tibere  were  any  am- 
tradictions  between  the  witnesses  whether  in  the  main  or  secondary 
points,  the  testimony  was  nullified.  "Said  one  on  examination,  'I 
do  not  know^;  if  it  was  in  regard  to  main  pointcf,  the  testimony 
became  invalid.^'  Lack  of  knowledge  in  regard  to  secondary  pointe 
did  not  invalidate  the  testimony.^*  If  the  contradiction  in 
time  was  insignificant  in  regard  to  the  day  of  the  month 
(an  error  in  one  day) ,  where  the  mistake  was  excusable 
tiie  testimony  was  valid.^  This  examination,  however,  was 
in  later  Tslmndic  Law  rdiinqnished  for  minor  civil  cases^ 
where  the  subject  involved  was  only  money.  It  was  deemed 
necessary  to  do  so  for  the  sake  of  not  puttixig  too  many  difficulties 
in  the  wi^  of  cdlecting  ddyts.^^  In  other  eases,  sndi  as  injuriee 
and  robberies,  this  examination  formed  a  necessary  part  of  tiie 
proceedings.*^  However,  even  later,  if  the  case  sounded  suspicious 
to  the  judge,  a  cross-examination  was  deemed  necessary.®^  After 
the  witnesses  were  heard  sin^y,  they  were  pot  face  to  &ee  and 
were  made  to  repeat  Ihe  testimony.*^ 

The  testimony  of  the  witnesses  could  be  heard  on  different 
dagrs.^^  This  mmk  not  be  tatoi  suaanltaneoiisly,  bat  if  om  after 

^  This  is  not  quite  dear.  It  depends  cn  the  xMdii^;  hi  the  IDsfana  Baa. 
29a  in  Bab*  and  in  Jer. 

^San.  29a;  Mishna  Jer.  San.  3,  & 
*San.  40a. 

*  It  goes  back  to  the  Ibbiir  Hahodeah. 
••San.  32a-b. 

»*San.  32a;  Maim.  H.  Eduth  7. 
"Jer.  San.  3,  8. 
•»  Tosephta. 
""SaiLSOa. 
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another  is  still  valid.**®  In  all  cases^  however,  the  testimony  must 
be  a  thorouj^  <nie  and  cover  Hie  vbole  caae.  No  balf  teetimony  la 
valicL^  Two  witnesses  bad  the  same  legal  power  as  a  hnndred,'^ 
so  that  in  case  of  contradiction  only  testimony  against  testimony 
was  considered  and  not  number.  Had  the  witnesses  deposited  their 
testimony  before  eonrt  timr  statemj^ts  oonld  not  be  letiacted." 
lotarpretation,  however^  was  possible  if  tiiere  was 
ing  on  the  part  of  the  witnesses,^®  and  good  ground  for  the  judge 
to  believe  that  such  a  misundeistanding  took  place. 

DmnAL  OF  TBsnMOinr  aud  OoHTSAraonoijr  of  Wixnbsssb 

When  a.  set  of  witnesses  were  eontnidicted  by  anoiJier  set  of 
witnesses^  the  consequences  were  divided  into  two  classes:  (1)  Con- 
tradictio  in  rem,  (2)  Contradictio  in  personam.  The  first  class 
incLnded  all  kinds  of  denial^  whether  as  to  falsity  of  tertimony^ 
namely  whether  the  act  ocennred  or  mo/b,  or  ttiat  one  of  the  parlies 
was  away  at  tiie  time  the  testimony  is  concerned  with.  In  all  such 
cases  the  testimony  was  nidlified  and  the  first  witnesses  were  let  go 
free.^^  The  second  class  includes  all  denials^  where  the  second  set 
testifies  that  the  first  set  of  witnesses  at  the  time  the  acticm  took 
place,  were  alibi.  In  a  case  of  contradiction  of  this  kind,  the  pun- 
ishment of  the  false  witness  followed,  according  to  the  jus  talionis. 
They  were  supposed  to  undergo  the  same  punishment  which  thqr 
had  {damud  for  the  defendanl^  should  he  have  been  oomrieted  bj 
tiieir  testimony/^ 

DooDMsimBY  Byidsssoe 

Documents  as  evidence  are  a  very  early  institution  in  Jewish 
law.  The  first  tinoes  we  find  in  Jeremiah,  wime  a  fonnal  bill  <rf 
sale  was  signed  by  two  witnesses.  The  nnne  given  to  them — shtar 
— which  is  an  Aramaic  equivalent  to  the  word  Sefer,  and  means 
etymologically  wntin^j^  covexs  all  kinds  of  biUa.  Hoe  we  aie  eon* 

■^San.  30a;  Hain.  H.  Eduth  4,  2. 
"B.  K  70b. 
"Macoth  5b. 
"Eetuboth  Th. 

•llMooft  Sa;  TomfUm  Mm.  1,  1;  B.  K.  TSa. 
^DmaL  zzU,  2L 
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cemed  primarily  -with  loan  records.  There  are  two  kinds  of  such 
notes,  those  signed  by  the  borrower  in  his  own  hand-writing  or  by  two 
witnesses.  Such  a  document  must  be  written  in  ihe  prasenee  of  the 
debtor.^  A  l»U  of  sale^  however,  oould  be  written  by  Uie  seller 
without  the  knowledge  of  the  buyer,  since  he  (the  seller)  an- 
nounced that  he  had  received  the  price.®^  All  other  kinds  of  docu- 
ments must  be  written  with  the  emamt  and  koowledge  of  botii 
partie&^^ 

The  document  must  contain  the  date,  place  and  names  of  the 
parties.  "The  date  is  incorrect,  e.  g.,  if  it  is  ante-dated,  the  docu- 
ment is  invalid ;  if  post-dated,  valid*^^  Should  the  name  of  the 
ereditor  be  omitted,  the  document  is  valid.  The  docnment  must 
contain  a  summary  at  the  end.**  At  the  end  of  the  summary,  the 
witnesses  append  their  testimony.  It  must  not  be  too  far  away 
from  Ihe  body  of  the  document,  not  more  than  one  line.*^  Ihe 
language  of  the  docnmeiit  must  be  d^.  Should  there  be  any 
ambiguity  in  style  the  debtor  is  given  the  benefit  of  the  doubt. 

A  note  signed  by  witnesses  had  a  higher  legal  status  than  the 
one  signed  by  the  defendant.  In  the  latter  case  the  status  of  the 
loan  was  considered  oraL**  In  the  former,  it  was  cidled  a  docu- 
mentary loan.  The  fact  of  having  witnesses  gives  to  the  document 
publicity,  so  that  it  is  entitled  to  greater  exaction  powers.  If  the 
document  is  signed  by  two  witnesses,  and  their  signature  is  knowzi 
to  be  authentic,  the  aigoments  of  ^^false^'  or  '^paid''  are  iu>t  vaKd, 
and  the  note  is  admitted  as  evidence,  entitling  the  holder  to  a 
judgment  over  property  transferred  by  the  debtor  after  the  date 
of  the  document^^  In  order  that  the  document  should  have  full 
l^;al  power,  it  must  be  certified  tiiree  judges.^  There  are  five 
ways  by  means  of  which  a  dociunent  may  be  certified:  if  the 
judges  know  the  signature,^^  if  the  witnesses  signed  in  the  presence 

"B.  B.  175a. 
•B.  B.  167b. 
•*1.  c. 

«San.  33a. 
•«B.  B.  161. 
"  1.  c.  162. 
~B.  B.  175. 
'«B.  B.  70b. 
"B.  B.  40a. 
""Ketttboth  21b. 
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of  the  judges,  by  testimony  of  two  other  witnesses,  by  their  own 
testimony,^^  and  by  comparing  the  hand-writing  with  another  docu- 
ment signed  by  the  same  witnesses  and  certified,  or  wi&  sigQatiues 
on  two  dociimeats  not  oonteirtedy  thoo^  not  certified.^*  If  the 
witnesses  in  recognizing  their  signatures  said  that  they  were  forced 
or  that  the  signature  was  appended  under  such  circumstances  which 
make  testimony  nnqoalified  they  are  trosted,^^  but  if  their  signar- 
toxe  is  attested  by  oilier  documents,  thdr  testimony  is  not  aoo^ted, 
the  reason  being  that,  since  the  signature  is  certified,  their  testimony 
is  deposited  and  accepted,  and  no  one  can  retract  his  statement; 
but  in  the  first  case  the  signature  assumes  validity  only  thioi^^ 
{hem,  mA  they  invalidate  it  simiiltaneously. 

The  Jewish  oath  is  a  kind  of  corroboration  of  the  arguments. 
It  was  resorted  to  in  cases  where  no  regular  witness  or  docomeaataiy 
evideEDce  was  to  be  hzA,  and  tiie  dedsMm  had  to  be  given  on  the 
basis  of  fte  arguments  of  the  parties.  The  strength  of  the  oath 
lay  in  its  religious  importance.  To  swear  falsely  was  considered 
a  grave  sin,  and  not  to  bear  God^s  name  in  "rain  is  one  of  the  T&k 
Commandments.  Some  f onxtti  of  it  are  pnnidiable  by  flagdlati<Hi,^ 
bnt  this  legal  oath  in  spite  of  its  severity  was  unpunishable. 

There  are  principally  two  kinds  of  oaths:  the  Biblical  and  the 
Babbinic.  A  Biblical  oath  is  either  pixmacy  or  seeondaiy.  A 
-prauaj  oath  is  one  taken  in  a  case  wben  the  law  prescsribea 
it;  a  secondary  oath  is  an  oath  taken  by  the  defendant,  who 
because  he  is  obliged  to  swear  in  another  suit  by  the  same  plaintiff^ 
also  takes  his  oath  in  the  other  case  where  the  law  does  not 
require  it  Babbinic  oa&s  are  subdivided  into  (a)  IGshnai^  and 
(b)  later  Babbinic. 

The  circumstances  under  which  the  Bible  ptrescribes  an  oath 
are  peculiar  to  the  business  transactions  of  an  agiicoltursl  eomr 
mnniiy.  It  is  primarily  an  oa&  of  {nldcadon,  an  oaHi  to  be  taken 
by  one  who  has  been  given  an  article  in  trust  when  complications 

"1.  c.l8b. 
"l.c.21a. 
"l.c.  18b. 

Sbd>uoaL  21a-29b  Miahna.  B.  M.  6a.  ^ 
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have  arisen  from  the  charge."^®  However,  quite  in  early  times,**  the 
literal  interpretation  was  abandoned,  and  the  oath  was  extended  to 
indiide  loam  ooly  undw  the  proper  oonditioiis  deduced  i^om  that 
pMsage/*  The  rule  laid  down  by  Tahnndic  law  in  regard  to  taking  a 
primaiy  or  Biblical  oath  is,  that  it  is  to  be  taken  by  the  one  who  by 
swearing  is  discharged  from  paying  the  claim  demanded  from  him, 
f.  e.^  the  def^daut^^  The  language  of  the  Scripture,  r^arding 
tile  oatii  as  an  equivalent  for  payment,  points  to  tiiat  rule.*'  Tlua 
Biblical  oath  is  imposed  under  four  conditions,  (a)  if  there  is 
partial  confession,^^  (b)  if  there  is  one  witness  testifying  to  the 
eSecty  that  the  plaintift^s  daim  is  justified,^  (c)  if  one  who  is  en- 
trusted witili  an  article  denies  the  fact  or  advanoes  any  other  daim 
to  the  effect  of  shirking  his  responsibility  in  regard  to  the  integrity 
of  the  article,  according  to  the  various  degrees  of  responsibil- 
ity, (d)  if  the  ^tefendant  denies  the  daim  wholly  but  witnesses 
oOTToborate  it  partially."*  Hie  first  two  cases  refer  to  loaiM 
only  and  are  subject  to  various  limitations.  An  oath  is 
imposed  only  if  the  plaintiff  presses  his  claim  with  certainty.^* 
The  partial  confession  must  come  as  an  anawer  to  the  demand  of 
1^  plaintiff,  not  spontaneously.*^  It  must  be  of  Hie  same  sort  as 
the  claim.**  The  amount  demanded  must  be  not  less  than  two 
main  and  one  peruta,  so  that  the  denial  should  be  not  leas  than 
two  mmn^  and  the  amount  of  confession  not  less  than  a  penOa. 
If  the  daim  was  not  money,  but  vessds,  the  rule  prescribed  was 
that  there  had  to  be  two;  their  value,  however,  was  immaterial. 


'  **Ezodii8  zzii,  9. 

*Ab  early  as  the  time  of  HHlel^  we  find  Shsmraai  and  Hillel  differing 
in  regard  to  the  amount  necessary  for  the  imposition  of  an  oath.  Jer. 
Kiddushin  11.2;  Shebuoth  6.1. 

•B.  K  107a. 

«  Shebuoth  44b. 

''Shebuoth  45b;  Toaephta  ad  locum. 
~  Shebuoth  38b. 

Ibid.  40a. 
»B,  M.  3a. 
""Shebuoth  38b-40b. 
"Ibid  40b. 
"  Ibid.  38b. 

1.  c.   There  was  in  early  Jewish  Law  a  difference  ot  apixuiaa  itt  it* 
fud  to  4tet$  tha  last  mumA  warn  omm  ta  be  tigaided  aa  aeeeyted. 
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provided  they  were  worth  not  lesa  tiban  two  perataa,  one  eadL*^  In 

case  the  oath  was  imposed  by  the  testimony  of  one  witness,  this 
l^mitAtinn  of  amount  was  removed.  The  amount  in  question  might 
be  aa  small  aa  possihloy  but  not  less  than  a  penita.^^  One  can  also 
bring  abont  an  oath  by&h  if  liie  daim  of  tiie  plaintiff  is  donbtfoL^ 

In  regard  to  the  oath  taken  by  a  trustee,  there  is  a  distinction 
to  be  made  whether  he  denies  entirely  his  charge  and  responsibility; 
in  this  case  tixe  trustee  falls  under  the  categoiy  of  tannah,  and  a 
partial  confession  will  be  reqniied  with  tiie  same  amonnt  of  money 
prescribed  by  law.  But  if  the  keeper  admits  his  being  so,  but  ad- 
vances arguments  of  accident  such  as  fall  beyond  the  limits  of 
responsibility,  theie  is  no  partial  oonfesfli^ni  necessary.*'  In  case 
of  a  partial  confession^  if  while  he  confesses  he  oftem  the  amount 
conceded,  no  oath  can  be  imposed  according  to  later  Talmudic  law.** 
All  Biblical  oaths  are  imposed  only  if  the  thing  claimed  is  definite.** 
A  Biblical  oath  is  imposed  only  whm  the  thing  cUimed  is  movable^ 
and  has  real  value.** 

In  later  Talmudic  law,  the  possibility  of  incurring  an  oath 
through  another  case  was  introduced.  It  happened  in  the  follow- 
ing manner.  If  A  was  tiie  defendant  in  two  cases,  in  one  of  which 
according  to  prascribed  rales  he  was  obliged  to  take  an  oath,  tiie 
claimant  might  urge  that  A  should  also  swear  in  the  other  case. 
This  is  of  Mishnaic  origin,®^  but  it  seems  to  be  of  a  very  late  date, 
for  the  Amoraim  stiU  look  for  its  Biblical  sonroe.**  When  an  oath 
is  incnrred,  all  limitations  are  removed.  Even  inunovable  property, 
notes  or  slaves  or  even  a  doubtful  claim,  can  necessitate  an  oath 
through  gilgvl. 

**j6r.  GSieliiiotii  6,  L  is  a  differeot  view  in  the  Balk 

**It  is  to  be  remarked  that  the  Ifiahna  haardly  knows  ct  the  power  of 

testimony  of  one  witness.  The  onfy  Tsanaitie  source  for  it  is  aa  aacnqr- 

mous  banitha  quoted  in  B.  Sheb.  40a. 

It  is  to  be  inferred  from  the  generality  of  the  language  of  the  barai- 
tha  saying  that,  wherever  two  witnesses  bring  about  the  exaction  of  money, 
one  brings  about  an  oath.  The  power  of  two  is  not  limited,  whether  the 
claim  of  the  plaintiff  is  certain  or  doubtful 

"Sheb.  43a. 

•*  B.  M.  4a. 

""Mechilta  Mishpatim  15. 
•«Sheb.  42b. 
Kiddushin  27a;  SiM  1,  15. 


296 


The  Ifislmaic  oaili  iras  an  oath  imposed  upon  fhe  plamtiff,  the 

aim  of  which  was  the  awarding  of  the  sum  or  article  in  question  to 
the  plaintiff It  was  an  old  institution  &ixd  imposed  under  such.  cir« 
cnmstances  where  the  real  defemve  oath  could  not  be  taken.  It 
was  administered  to  the  hired  laborer,  the  robbed  or  injured,  the 
storekeeper  when  his  credit  book  showed  the  sum  borrowed,  and 
in  cases  where  the  defendant  was  suspected.^****  In  all  these  in- 
stancea  the  nnderlying  principle  waa,  aa  lenuudked,  that  tiie  de- 
fendant upon  whom  the  oath  lies  originally  coold  not  with  full 
conscientiousness  take  it. 

There  are  several  more  cases  when  a  Mishnaic  oath  is  imposed* 
If  one  prodaces  a  note  against  another,  and  he  admite  that  part  of 
it  is  paid,  flien  he  ought  to  swear  before  he  collects  the  rest."^  An 
oath  was  also  imposed  on  executors  of  estates,  partners,  laborers, 
who  share  in  the  products  of  the  fields,  Arissim,  and  all  managers 
of  estates  of  minors.  The  oath  is  imposed  even  in  an  nncertem 
claim,  a  mere  snspidon,  but  yet  the  amount  suspected  must  be  the 
legal  one — ^two  main,  but  no  confession  is  necessary.^**  If  the 
executor  was  named  by  the  testator  he  could  not  be  brought  to 
awear.^^^  In  addition  to  those  two  Idnds  of  oaUis  later  TaLoindic 
law  kiu>WB  of  a  Babbinical  oa13i  called  Heseth.  The  time  of  its 
eateblishment  seems  to  be  during  the  second  generation  of  Amo- 
raim.  R.  Nachman  was  its  founder.^^*  It  was  imposed  in  all  cases 
where  a  JKblical  oath  coFold  not  be  imposed,  as,  for  iiuM'^Tiff^,  com** 
I^ete  denial  or  ^  do  not  know.**  Even  in  this  case,  the  plaintiff 
had  to  be  certain  in  his  demand. 

AmiiNiKrRAxioif  of  Oaxh 

The  Biblical  and  Mishnaic  oaths  were  given  while  the  judge 
held  the  book  of  the  law  or  any  other  hoLj  ariide.^**  The  form 

of  the  oath  contained  the  name  of  God  or  a  sumame.^^®  A  Heseth 

"Sheb.  44b;  Tosephta  ad  locum;  Mechilta  Misbpatim. 
»*»l.c. 

c. 

««Sheb.  48b;  Maim.  H.  Shutfin  9,  2. 
^  Gittin  62a. 
^"Sheb.  40b. 
Sheb.  38b. 

"^Sbaasi  Shebuoth  3;  Maim.  S.  Sb.  9»  8. 
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oath  was  not  administered  with  a  holy  article,  but  the  name  of 
God  was  mentioned.^**^  The  Biblical  and  the  Mishnaic  oath  could 
be  given  in  any  language.  It  is  of  necessity,  that  the  one  who 
takes  it  should  understand  its  meaning.  Admonition  was  ad- 
ministered before  any  Biblical  or  Mishnaic  oath  was  given,  but 
not  before  a  Heseth.^^ 

A  Biblical  and  Mishnaic  oatiii  could  not  be  turned  over  to  the 
jdaintiff  if  the  defendant  demanded  it,  unless  he  was  a  suspect, 
but  a  Rabbinical  oath  could.^*^®  If  the  defendant  refuses  to  swear 
and  pay,  in  a  case  where  a  Biblical  oath  is  involved,  court  passes 
judgment  and  executes  the  sentence;  but  if  it  is  a  Babbinic  oa& 
he  is  put  under  ban  only.  Li  case  the  defendant  is  suspected  in  a 
Biblical  oath,  it  is  turned  over  to  the  plaintiff,  but  not  in  a  Babbinic 
oath  including  the  Mishnaic.^" 

If  the  defendant  cannot  swear,  whether  on  account  of  nneer- 
tainiy  or  any  o&er  reason  and  the  plaintiff  cannot  take  it  over, 
tihe  general  principle  in  Biblical  oaths  is  that  if  one  is  obliged  to 
take  an  oath  and  cannot  do  so,  he  must  pay.^^^  In  a  case  of  Heseth, 
if  it  is  uncertain,  1^  swears  that  he  does  not  know.^^^  In  a  Mishnaic 
oath  tiie  one  who  reEnses  to  sweaar  is  merdy  bamied.  Jn  order  to 
avoid  any  deceit  on  the  part  of  any  one  taking  the  oath,  he  was 
warned  before  he  was  given  the  oath  not  to  swear  on  what  is  in 
his  own  mind  but  on  what  court  tiiinlis  as  put  forth  in  the  dainL^^ 
Perjury,  thou^  not  punished,  was  eonsidetred  a  most  hmible 
sin."* 

Ofiminei 

WlTNSBS  EVIDOBNOB 

The  only  evidence  effective  in  capital  caaes  tiiat  Jewish  law 
took  cognizance  of  is  witness  evidence.^  The  act  must  be  seen  by 

^'Maim.  1.  c.  13;  Sb.  Sheb.  1.  c. 

Inferred  from  the  language  of  an  old  Baraitba  ffhtfc  39a. 
""Sbebuotb  41a. 
*"Lc.;  Maim.  T.  Veuitaa  2,  6. 
»"Sheb.  32b;  47a. 
*"B.  K.  118a. 

Toeephta  Sota  7. 

Pbilo  in  his  de  speMottbw  hgibm  11, 2^  goes  to  the  estrana. 
^Sa]i.37b. 


ba&  idtneBseB  smraltaneausly,  and  they  mtist  eee  each  other*  l%e 

judges  could  not  convict  any  one  in  capital  cases^  on  the  strength  of 
their  own  testimony. 

QUAUnCAlSON  AKD  BlBQUAUnOAXIOK  OP  WXTNSSSBB 

Every  adult  Jew  of  the  male  sex,  of  religions  and  moral  in- 

tegrity,  not  rdated  to  the  accused  nor  to  the  judge,  could  be  a  wit- 
ness in  a  capital  crime.  All  those  disqualified  for  civil  cases  were 
the  more  disqualified  for  capital.  The  general  principle  is,  that 
he  who  is  qualified  to  be  a  jndge  is  also  qualified  to  testify.^  Tins 
principle,  however,  is  not  exclusive,  and  a  number  of  exceptions 
were  allowed.  In  fact,  it  is  only  theoretical,  for,  in  practice,  judges 
of  the  higher  tribunal  were  of  noble  descent,^  while  it  was  of 

oonzse  no  neoeesity  timt  the  witnesses  should  piodaoe  a  cvtifieate 
of  descent* 

Examination  of  Witnesses 

Witnesses  in  capital  cases  were  subjected  to  the  strictest  and 
severest  examination.  A  strong  admonition  to  the  witnesses  was 
pronounced  They  were  tiireatened  and  warned  that  the  blood  of 
tile  accused  would  rest  upon  them  and  upon  tiieir  diildren.^  They 
were  asked  to  consider  whether  perhaps  their  evidence  is  hearsay  or 
circumstantial.  If  they  still  persisted,  the  court  proceeded  to  examine 
them.  The  examination  was  conducted  in  public  in  the  pieseaoe  of  the 

>  Only  for  capital  puninlHnflnfc  For  aaotksr  kiad  €t  pmrishmgnt  sea 
nifia.  Idseoth  6b. 

•Maecyth  Too^lita     1;  MaeoCh  12a;  B.  K.  Ma. 
^mdda  49h. 
*SaiL  82a. 

'The  view  quoted  in  tbe  ieoci  is  the  cm  adopted  in  Tstaaudie  law.  8es 
Ifaim.  B.  Ednth  10,  4.  Here  is,  however,  aaoOier  view  ei^^ssed  hi  the 
Tsbaud,  wMdi  ocnudders  mm  diaqnalifted  in  eivil  cases  on  aeoomit  of  greed 
or  of  any  tnmsgressioa  ^Hiieh  eaa  be  explained  as  a  motiTe,  as  qualified 
in  capital  cases.  The  psychological  basis  of  this  view  is,  that  the  man  may 
be  greedy  but  not  generally  dishonest,  and  when  it  comes  to  capital  punish- 
ment he  would  not  by  any  means  testify  falsely.  See  San.  27a,  Tosephta 
Macoth  1,  4.  It  is  the  view  of  K.  Jose,  a  man  of  very  high  authority.  But 
it  seems  that  the  majority  of  Talmudic  jurists  did  not  countenance  this 
view.  See  Jer.  San.  3,  4. 
^Sao.37a.  . 
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accused,*  and  in  the  presence  of  the  whole  court.  The  witnesses  were 
enmined  smgiy.^  This  proceas  of  examining  the  witnesses  singly 
is'  r&j  old.   It  has  been  used  by  tiie  wise  man  in  tiie  story  of 

Susana  to  detect  the  plot  of  the  two  elders  against  Susana.** 

Ck>nrt  tried  by  Tarions  devices  to  oonfose  the  witnessss  by  quae* 
tioning  thffli  unsystematically,  passing  rapidly  from  one  subject  to 
another  subject  in  disorder.^^*  The  examination  consisted  as  above^ 
of  seven  piimaiy  points,  hdkiroth,  and  a  gnat  nmnber  of  secondary 
ones,  hediko^;  of  tiie  seven  primary  ones,  a  nmnber  related  to  time 
and  one  to  place,  two  related  respectively  to  the  person  and  to  the 
warning.  If  it  was  a  religious  ciime,  two  more  questions  were  asked 
rdating  to  the  natiure  of  the  crinie  and  rnanner ;  as  i^ 
flie  name  of  tiie  idol  and  &b  form  of  wordiip  were  ianportanl^* 
The  secondary  points  related  to  such  things  which  were  not  directly 
connected  with  the  crime,  as  in  case  of  murder,  the  kind  of  clothes 
tiie  mnrdered  wore,  particularities  ci  the  spot  where  the  murder 
was  committed."  The  difEareuce  b^ween  primary  and  aacondary 
questions  was  this :  if  in  answer  to  a  primary  question  one  of  the 
witnesses  says,  I  do  not  know,  the  testimony  becomes  invalid ;  while 
in  secondary  questions,  mere  ignorance  does  not  nullify  the  testi- 
mony. Oontradiction  in  botli  cases  invalidates  the  testhnony." 

No  one  could  be  exempted  from  examination;  even  if  the  vnt- 
nesses  came  and  said  that  the  crime  was  committed  that  very  day^ 
they  were  still  aabjectod  to  eTamination^"  After  the  witnesses  have 
deposited  tfadr  testimony,  they  cannot  contradict  it  even  if  they 
offer  certain  reasons  for  doing  so.^^  No  interpretation  was 
allowed.^^ 


•ffilri  11,  100. 
*8ee  Ifishna  Saa.  29a. 

See  Susana  V.  56. 
"San.  32b;  Maim.  H.  Eduth  1,  4. 

**This  is  the  view  of  Maim,,  who  interprets  the  words  'TVIasiim  mimo 
kom  lemokom"  in  a  metaphorical  sense,  from  one  subject  to  another. 
"Cf.  supra  Chap.  4. 
»*San.  40a. 
»1.  c. 

"Jer.  San.  5,  1. 

"Sifri  11,  190;  Sao.  44k 

^Maooth  6b. 
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The  Dispkoval  and  Alibi,  CoNFUTikSKW  oe  Witnesses 

Witnesses  may  be  either  disproved  in  rem  or  confuted  in  per- 
sonam. In  the  first  case,  it  is  a  aunple  denial  of  the  testinumy. 
£itber  the  fact  that  the  act  took  place  is  denied,  or  that  the  penons 
that  took  part  in  it  are  not  the  same  as  the  first  set  of  witnesses 
wanted  to  prove.  When  such  a  disproval  occurs,  if  the  denying 
set  fiulfils  the  requirements  for  witness  qualification^  the  testi- 
mony is  aminlled,  but  the  confuted  set  goes  free."***  The  second 
case  is  an  alibi,  that  is,  the  witnesses  are  proven  by  the  second  set  to 
have  been  in  a  diiferent  place  at  the  time  the  act  was  committed. 
This  kind  of  confutation,  Hazcmioh,  was  puni^ble  by  court^^  The 
principle  of  punishment  was  that  of  retaliation,  the  punishment  be- 
ing that  which  would  have  been  imposed  upon  the  defendant  as  a  re- 
^  suit  of  their  testimony.  In  accordance  with  the  basis  of  this  prin- 
ciple of  punishment,  which  is  that  the  false  witnems  are  pun- 
ished for  thdr  evil  intention  which  might  have  become  realized,  the 
punishment  was  inflicted  upon  them  only  if  they  had  been  refuted 
by  an  alibi,  after  the  verdict  had  been  given.^^  The  same  principle 
underlies  probably  the  rule  that  false  witnesses  were  punished  only 
when  bo&  had  been  proven  alibi,  but  if  only  one  had  been  so 
proven  he  was  not  punished.^^^  In  this  case  the  intention  of  that 
one  witness  was  not  about  to  be  realized.  If  the  confutation  oc- 
curred after  the  ezecutum  had  taken  place  no  ptmiahmeat  followed 
and  ibe  witziesses  were  set  free.*^ 

CoKDmoNs  OF  QomvTAmm 

Witnesses  are  disproved  or  confuted  if  anoOier  set  of  witnesses 
deny  ihdr  testimony  or  prove  them  to  have  been  alibi.  If  two 
parties  of  witnesses  disprove  each  other,  their  testimony  is  re- 
jected,  and  though  they  msay  be  qualified  for  themselves,  they 


^Foar  dfl^ls  see  above  Chap.  4. 
''Tliere  is  a  later  view  in  the  Talmud. 
"Macoth  6b. 
*  1.  c.  5b. 

•Mechilta  20;  Maooth  Bb. 

"Lc.  This  question  depends  upon  the  esq^Ianatioa  of  the  story  of 
Susana  V.  62. 
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cannot  appear  in  a  combination.^*  Alibi  proven  witnesses  are  de- 
barred from  appearing  as  witnesses  in  any  future  case.^^  Also  all 
evidence  giveu  by  them  mooe  their  partidpatimi  in  iim  csae,  eveu 
^t  which  was  given  before  conf utation^  is  invalidated*'^  Witnesses 

are  not  subject  to  the  penalty  of  confutation,  unless  all  of  them  are 
proven  alibi. 

The  number  of  confuting  witnesses  does  not  matter.  Two  wit- 
nesses are  the  legal  unit  lor  testimony^  and  tiieir  power  is  as  ex- 
tensive as  if  there  were  many.  Therefore,  whether  there  were  in 
the  first  party  two  witnesses  or  one  hundred,  a  second  set  con- 
sisting of  only  two  may  confute  HmnJ^^  As  these  witnesses  are 
punished  for  the  evil  intention  of  destroying  a  life,  and  the  prin- 
ciple of  pimishment  is  life  for  life,  therefore,  it  is  not  right  that 
the  life  of  a  healthy  man  should  be  taken  away  for  the  intent  to 
kill  a  side  man.  If  it  has  been  proven  that  the  accused  has  been 
side  to  mA  a  degree  that  he  could  mA  live  longer  tiian  a  year^ 
they  are  unpunished.** 


BvmmroB  Nor  Duly  SisiSFAOiOKr 

The  rules  prescribed  for  kgal  evidence  necessary  for  conviction 
by  court  wer^  as  we  have  seen,  ^eej  rigid,  and  consequently,  some 
rules  had  to  be  enacted  for  crimes  committed  for  whidi  tiiere  was 

proof,  but  insufficient  proof  according  to  law.  There  was  another 
kind  of  punishment  called  Kippo,  prison,  the  aim  of  which  was  to  do 
away  slowly  with  the  mminaL  If  no  warning  could  be  given,  or 
the  witnesses  saw  the  aime  smgly,  no  death  verdict  could  be 
reached,  but  a  prison  sentence  was  imposed.***  Circumstantial  evi- 
dence, if  very  convincing  was  also  followed  by  the  same  punish- 
ment'^ 


»SlMb.87b;  B.B.Slk 
*!foeeplita  Maoolii  2»  L 
"San.  27b. 
"MaeothSb. 
«»8siL  78a. 

**Ban.  81b,  Maim.  H.  Botzeah  4,  8. 

"  Jer,  San,  9,  5. 
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CHAPTEB  V 
JUDGMENT?  AND  VEfiDICT 

Civil 

JUDSHXNT 

When  the  giving  of  evidence  had  been  oonclnded,  the  court 
fliaBntwicns  began.*  Ttoe  was  a  smmnary  of  arguments,  and 
statements  of  the  evidence  were  read.'*  If  there  was  a  differ- 
ence of  opinion,  a  majority  of  one  decided.  If  one  hesitated  or 
wavered,  judges  were  added.^  The  wftTim^ifyB  number  was  seventy- 
one  even  in  dvil  cases,^  if  necessary.  If  after  the  number  was  in- 
creased to  the  maximum  no  decision  could  still  be  reached,  the 
money  was  left  in  the  possession  of  the  one  who  had  it  at  the 
time.^  In  certain  cases  (civil)  where  the  judges  ooold  not  readi 
any  etrndudons  based  on  evidence,  they  had  a  right  to  decide  on 
circumstantial  evidence  according  to  their  personal  opinions.' 
There  were,  however,  some  other  minor  principles  of  evidence  as 
presumption,  jnajority,  tnd  Miggo,  which  enabled  the  judges  to 
dedde  a  ease  wh&ce  direct  evidence  was  ladring.  When  the  vote 
was  taken  the  president  of  the  court  announced  the  judgment^  If 
the  judgment  was  unanimous,  it  was  not  written  one 
of  the  partieB  demanded  bat  if  th^  was  a  oontroversj  the 
judgn^t  was  written  down.  If  Ihe  successful  party  demanded  a 
written  judgment,  he  could  obtain  it  only  while  both  parties  were 
in  court  After  that  the  consent  of  the  loser  had  to  be  c^tained.^ 


*  Jer.  SuL  2,  B. 

^Toeephta  Sea.  6;  Maim.  H.  Saa.  8,  9. 

'Maim.  L  e.   Inferred  from  the  usual  l^al  maxim,  "Let  the  money 
main  where  it  is." 
•Kethuboth  85b. 
^  San.  29a. 
•Ch.  M.  19,  2. 
•B.  B.  17a. 
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Appeal  and  Eeversal 

There  was  no  regular  institution  of  appeal,  yet  the  party  con- 
cerned could  appeal  to  a  higher  court,  or  to  a  court  whose  Tnembers 
were  noted  for  greater  scholarship.^^  However,  there  was  no  stay 
of  judgment  nidle  tiie  appeal  was  proceeding.  The  effects  of  tiie 
decision  had  to  be  carried  out,^^  and  if  a  reversal  occurred,  the 
things  were  returned."  A  reversal  occurred  either  on  a  statement 
of  admitted  facts  but  some  etmt  in  tlie  interpretation  of  the  Iaw» 
<»r  on  the  basis  of  new  evidence.  In  the  first  case  if  the  error 
was  an  open  one,  Mishna,  the  judgment  was  reversed  immediately." 
If  the  error  consisted  in  a  matter  of  logical  interpretation,  ShiJcul 
hadaath,  a  higher  court  could  revoae  the  judgment  only  when  tiie 
latter  court  was  recognized  as  superior  in  knowledge  as  well 
as  in  numbers.  In  the  second  case  whenever  new  evidence  was 
brought,  or  any  other  thing  that  might  put  the  trial  in  a  new  light 
was  brought  up,  the  dedsion  was  reversed  by  the  same  court  or  any 
oibst  one.  Even  if  the  court  set  a  time  limit  in  which  new  evi- 
dence was  to  be  presented,  and  that  time  expired,  yet  the  right 
of  the  party  concerned  was  not  invalidated,  and  a  revision  could 
be  brought  about  after  the  iqppointed  time.^*  If  he  said  in  court: 
^  have  no  more  evidence  or  witnesses,''  and  later  he  brought  oth» 
evidence,  then  if  the  new  evidence  is  of  such  a  nature  that  possibly 
at  the  time  of  his  declaration  he  did  not  and  could  not  know  of  it 
as,  6.  g.,  if  the  witnesses  arrived  from  over  sea,  or  any  iAhet  new 
drenmstance  appeared,  ibe  latter  evidoioe  is  admitted,  but  if  the 
case  is  different  it  is  rejected.^^ 

Oriminal 

VmnoT 

Wfaflsn  all  pidiminaries  wen  comf^ted,  the  final  vote  was 
taken.   In  voting,  a  majority  of  one  was  necessary  for  acquittal, 

"San.  33a. 

1.  c.  Ch.  M.  14,  4. 
"  B.  B.  3a. 
"San.  33a. 

"San.  31a,  according  to  "P^^^HTr 
"San.  31a-b. 


304 


Students'  Ajj^nuai* 


aiul  a  majority  of  two  for  couviction.^  This^  however^  is  only  a 
theory,  hrA  in  pnctioe  since  ^  tribunal  coniriffted  of  an  odd  nmn- 

ber,  every  sentence  of  conviction  was  always  passed  by  a  majority 
of  three.^  If  there  are  twelve  for  conviction  and  eleven  for  ac- 
quittal or  an  equal  number  on  each  side^  if  it  is  the  lesser  Sanhedrin 
they  contmaaUy  increaae  the  nnmb^  of  judges  to  the  maximum 
limits  wbidb  is  seveniy-one.*  When  the  maximum  limit  has  been 
reached  and  still  the  number  of  necessary  votes  has  not  been  ob- 
tained^ the  argument  goes  on  between  the  two  parties  till  one  of 
those  who  stands  for  oontietitm  chan^  his  opinian.^  If  tte  parties 
maintained  their  opinions  and  no  conclusion  could  be  readied^  then 
the  accused  is  discharged.* 

In  counting  the  votes  the  personality  of  the  voter  is  not  the 
miit  of  countings  but  the  originality  of  the  arguments  he  ad- 
vances. Should  two  men  advance  the  sfume  argument^  their  vote 
is  counted  as  one.^  If  the  verdict  has  been  unanimous  for  convic- 
tion the  accused  is  discharged.^ 

EEVsmiL  jjnj)  Appeal 

A  verdict  of  acquittal  could  never  be  reversed,  but  a  verdict  of 
conviction  could.®  After  conviction  a  man  was  stationed  at  the  court 
do(Mr  with  a  flag  in  his  hand^  while  a  rider  was  stationed  at  a  dis- 
tance.  As  soon  as  any  new  evid^ice  was  presented^  the  flagman 
gave  the  signal  and  the  rider  hastened  to  stop  the  execution.®  A 
crier  went  in  advance  of  the  procession  and  announced:  this  cul- 
prit is  led  to  the  scaffold  for  sudi  and  sudi  a  crime,  mdi  and  audi 
men  are  his  witnesses ;  any  one  who  knows  some  facts  in  his  favor  let 
him  come  to  court  and  testify.^*^  If  any  evidence  was  brought,  the 
convicted  man  was  immediately  brought  back  and  his  trial  reopened. 

^SaiuSaa. 

*See  mtfxm  Cbmp.Z  for  mm  fmhknlmm. 
•8n.40a. 

•Saa.  4Sa. 
•SaiLSea. 

'Suu  17a»  saying  of  S.  KaksMu 
•Sui.  32a. 

>*Le.42bft43a.  ToBephta9,3. 
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Bwm  he  himself  had  a  right  to  say,  "I  have  some  new  evidence  in 
my  favor/'  whereupon  he  was  brou|^t  back.  The  first  two  times 
he  was  taken  back  on  his  mere  statement,  after  tibat  he  had  to  give 
some  reason.  In  order  to  save  time  and  futile  impediments,  two 
court  mimibers  aocompaiiied  him  and  listened  to  his  arguments, 
and  if  they  though  Ihem  wor&y  he  was  letumed  as  many  times 
as  necessary.^^ 

If  a  convicted  person  escaped  from  court  and  later  was  brought 
back^  no  reversal  followed^  but  if  he  was  convicted  by  a  tribunal  out- 
ride of  Palestine  and  thence  escaped  to  Palestine^  tlie  court  there 
had  a  right  to  reverse  his  triaL** 

"  Macoth  7a ;  Jer.  1.  There  is  a  reading  in  the  oM  editions  of  Ike  Tal- 
mud stating  that  at  the  conviction  of  Jesus  an  annoaneemant  of  it  WM 
issued  forty  days  before  the  execution.  However,  the  Talmud  itself  eott- 
eiders  the  statement  doubtful  on  the  ground  of  his  being  a  persuade  to 
idolatry,  in  regard  to  whom  all  laws  of  mercy  were  suspended.  However, 
even  from  the  records  that  we  possess,  the  thing  seems  incredible.  The 
Bwmgelical  report  tells  us  that  his  trial  and  execution  followed  each  other 
immediately.  (It  seems  from  Matthew  that  the  trial  and  the  execution  were 
ea  the  first  day  of  Passover,  a  day  on  which  no  capital  trial  could  be  held 
aeeording  to  Talmadic  law.  This  trial  therefore  cannot  teach  us  much 
about  Jewish  procedure.)  Besidea,  this  length  of  time,  forty  days  be- 
twen  the  trial  and  the  ezecation,  is  against  the  principles  of  Jewish 
teWyWyttoddajOeaEeeiitkia.  it  ie,  therefore,  an  untrustworthy  tradition. 

»llMolii  7a. 
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CHAPTER  VI 

CivU 

Thirty  days  were  given  to  the  losmg  party  for  purposes  of  oh- 
taining  money  to  pay  the  daim.»  No  pledge  was  demanded  nor 
could  he  he  put  to  an  oath.^  If  he  had  personal  property  (mobili) 
no  time  was  given,  but  the  judgment  was  immediately  executed.  If 
the  debtor  claimed  that  the  note  of  the  creditor  was  false  and  that  he 
oonld  prove  this  if  sufficient  time  were  aflowed  him,  an  extension  of 
iHne  was  granted.^  If  the  time  expired  and  he  did  not  appear  or  he 
did  not  bring  witnesses,  the  court  waited  for  three  court  days  (whidi 
were  usually  on  Monday  and  Thursday),  and  then  he  was  placed 
xoidsa  the  ban.  Moreover,  an  extension  of  ninety  days  was  given  him, 
at  «ie  end  of  which,  if  no  payment  was  made,  an  execution  writ  was 
given.*  This  exceptional  extension  was  granted  only  in  case  of  a  loam 

where  there  was  reason  to  bdieve  that  the  d^ytor  was  looking  to  raise 
BMmey,  even  to  sell  his  property  for  that  purpose.  But  if  the 
claim  in  question  was  a  trust,  no  time  was  given,  but  the  document 
was  written  immediately."  When  the  document  has  been  written 
we  inform  him  and  wait  a  few  days  till  informations  will  leaeh 
M  .        t  ^  ^  creditor  be  a  violent  man  and  if  he  will  collect  the 

uHm.»^^J^  money  il  will  be  too  difficult  to  get  it  out  from  him  should  the  note 
Ur^^^-    be  proven  false,  court  waits  even  a  year  with  the  execution  writ 
till  the  debtor  is  infoimed.*  If  the  debtor  has  personal  property 
only,  no  adradhta  is  written,'  but  as  a  way  out  of  the  difficulty  the 
momgr  is  deposited  with  court. 

When  the  execution  writ  was  given  out,  the  original  note  WM 

»B.  M.  118a. 

» Ch.  M.  100,  1 ;  Maim.  H.  M.  Velove  2. 

•  B.  K  112b. 

•Le. 

•Lc. 

•l.c. 

'ic.ll2bi  Moed£.16a. 
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taken  away."   After  the  order  of  execution  was  written  ai^  Ami 

creditor  located  the  property  of  the  debtor,  the  former  pointed  it 
out  to  ^  court,  ^riiich  )[^»pointed  three  of  its  members  to  estimate 
the  property.'  After  this  the  public  proclamation  was  iasoed.  T5ie 
order  was  proclaimed  by  the  court  crier  for  thirty  days  in  succes- 
gion,  both  in  the  monung  and  in  the  ev^iing,  stating  the  boun- 
daries and  price  of  the  property.**  The  property  was  sold  to  the 
highest  bidder.  The  creditor  was  paid  from  the  money  and  the 
bi^er  zeoeived  a  deed.  If  the  creditor  himself  took  the  property,  a 
docomenii  stating  the  price  of  the  prcqperiy  at  the  time^  and  the 
amount  of  the  debt  was  given  him  instead  of  the  execnium  older. 
This  served  V^iTn  instead  of  a  deed.^^ 

If  the  property  was  add  or  mortgaged  to  anybody  else,  the 
creditor  could  take  it  away  provided  the  latter's  ri^it  to  the  joop- 
erty  was  of  a  later  date  than  his  loan.  In  this  case  a  second  ^leu- 
ment  was  given  to  the  creditor  after  he  had  located  the  property. 
This  second  docnmoDt,  called  Torpha,  stated  the  daim  of  the  cred- 
itor and  ordered  the  owner  to  yidd  the  properiy  to  the  cved- 
itor."  The  creditor  had  to  take  an  oath.^*  The  owner  had  an 
option,  either  to  pay  the  debt  or  surrender  the  property.**  In  case 
of  the  owner  tnndng  over  his  {Hroperty,  a  document  stating  both  the 
amount  estimated  and  the  ddit  was  given  to  him  with  wfaidi  he  ia 
turn  became  the  creditor  of  the  seller  with  all  the  rights  apper^ 
taining  to  it*"  Execution  could  be  performed  in  the  absence  of 
the  ddi>tor  only  in  case  the  latter  could  not  be  notified  because 
of  the  distance.**  However,  he  had  to  take  an  oath.*'  In  some 
cases  the  debtor  was  sent  three  letters.  If  he  answered,  his  arrival 
was  waited  for;  if  not,  the  execution  proceeded.*" 


•B.  B.  169a. 
•  B.  B.  107a. 

"  Enichin  21a. 
"B.  B.  169b. 
"B.  B.  169a. 
"Kethuboth  87a. 
"B.  M.  16a. 
"Kethuboth  91b. 

"Ashri,  Kethuboth  ad  9;  Kethu.  88a. 

"  1.  c.  87a. 

"  Jer.  ad  loenm. 
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In  case  the  debtor  had  no  real  property,  hia  personal  proper- 
ties were  attached.  If  the  houaelidd  property  was  sold  by  the 
oonrt,  a  certain  minimtan  amount  was  left  to  the  debtor,  food 
for  thirty  days,  the  most  necessary  things  for  living,  as  a  bed, 
mattress,  cover,  a  suit  of  clothes  adapted  to  his  economic  condition 
at  the  time,  ttid  some  dher  tilings."  If  tiie  debtor  had  cash  it  was 
itSam  from  him  by  cotirt  and  given  to  the  creditor.  If  he  had 
notes  on  other  people,  the  court  took  them  and  collected  the  money. 
This  is  generally  known  as  the  principle  of  B.  Nathan. 

CsnmrAL  Execution 

When  no  impediment  happened,  the  execution  procession  went 
on  its  march.  A  few  paces  from  the  scaffold,  the  convicted  was 
urged  to  confess  and  pray.^  Afterwards  his  rdatives  uid  friends 
wees  admitted  to  see  him.*  Immediately  after  the  parting  of  the 
lelatiyes,  the  convicted  was  given  a  kind  of  intoxicating  drink  in 
order  that  he  should  not  suffer  agony.* 

The  Bible  {Hcescribes  three  kinds  of  death  pimishment,  by  ston- 
ing, by  binning,  and  by  tiie  sword.  The  Talmndic  tradition,  in  a 
very  old  Mishna*  tells  us  that  there  were  four  kinds,  the  three 
referred  to  above  and  strangling.  Josephus  does  not  Tnention 
■tranglii^  either.  Strangling  seems  to  have  heea  a  most  general 
pfonishment  in  sfHte  of  its  being  ignored  by  the  Bible.  The  Talmnd 
lays  down  a  general  rule  that  where  the  mode  of  punishment  is  not 
mentioned,  strangulation  is  meant.'  The  reason  is  that  it  has 
been  considered  the  least  painful,  and  so  the  culprits  have  beoi 
l^ten  the  ben^  of  tiie  silenoe  of  the  Unr.*  As  regards  death  by 
sword,  there  are  only  ttwo  cases  mentioned;  one  is  stated  ex- 
plicitly in  the  Bible,  and  is  a  religious  crime,  the  case  of  a 
whole  city  being  condemned  for  ilodatry;  the  seccmd  is  homi- 

"Emefain  28bk 

*Sma.  43b;  ToMpbta  0,  5. 

'Abd  BdMtU  2,  8. 

•L&8Mi.4Sa. 

•San.  62b;  Jer.  7,  1. 

•1.C 
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cide.  The  pnaiahment  for  the  latter  is  not  stated  explicitly  in 
the  Bible,  but  traditional  law  through  the  Talmud  ascribes  It  the 
same  kind  of  death.^  This  is  an  interestingr  fact,  for  it  shows  how 
a  certain  legal  custom  comes  down  through  the  generations,  and 
later  scholars  try  to  And  reasons  for  it.  The  Talmud  in  citing  the 
case  and  attempting  to  state  the  reason,  dednces  it  by  a  hermeneor 
tic  analogy,  on  the  verse  Exod.  xxi,  20,  which  speaks  of  killing 
a  slave,  while  the  previous  verse,  which  would  rather  point  to 
gtoaagnlation*  Is  left  out.  It  is  tme  that  the  Talmud  noUces  the 
difficulty  and  attempts  to  deduce  It  in  another  way.  Bat  the  least 
critical  can  detect  that  the  reasoning  is  forced.  The  truth  istiiat 
homicide  was  punished  with  the  sword  by  aU  nations  of  antiqtuity. 

'  Sn.76b. 


1 


t 

I 


1 


i 


ZOH-30 


